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FAILURE TO PROTECT CHECKS AGAINST ALTERATION 
AS NEGLIGENCE 


Bankers, more than any other class, should give heed to every 
practice and device, the object of which is to prevent the raising 
or forging of checks. 

The reason back of this statement is that, when a check is raised 
or forged, the loss usually falls upon a bank. 

A recent illustration of a serious loss sustained through issuing 
checks without taking precautions against possible alteration, is 
found in a decision of the Supreme Court of North Carolina, Broad 
Street Bank v. National Bank of Goldsboro, 112 S. E. Rep. 11. The 
ease is notable, principally, because of the severity of the loss, 
rather than because there was anything unusual in the method by 
which the fraud was accomplished. 

The decision involves a number of cashiers’ checks which, after 
being issued, were raised and negotiated by the payee. The loss 
did not fall upon the issuing bank, but on another bank which re- 
ceived the checks in good faith for value. 

A brief statement of the facts is necessary to a complete under- 
standing of the decision. 

The evidence showed that one Massey, a business man of repute 
and standing in Richmond, Virginia, on or about June 18, 1918, 
was in Goldsboro, North Carolina. He went to the National Bank 
of Goldsboro, defendant in the case, after regular banking hours 
and while there, alone with the president of the bank, asked for four 
drafts on New York in amounts of $2, $6, $2 and $3, respectively. 

In compliance with the request, the president delivered to Massey 
four checks in the amounts specified, drawn on the First National 
Bank of New York. 

The checks were drawn on ‘‘ordinary bond paper and not upon 
what is commonly known as ‘safety paper.’’’ It appeared also 
that, although the bank had in its possession and ordinarily used, 
a ‘‘protectograph or mechanical check writer,’’ the president, on 
this oceasion, neglected to write in the amounts of the. checks 
with it. 
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Massey raised the checks to amounts aggregating more than 
$40,000. In accomplishing this, he used a -simple ink eradicator, 
‘easily procurable at retail stationery stores at small cost.’’ 

On June 24th, Massey negotiated one of the checks to the plain- 
tiff, Broad Street Bank of Richmond, for value and the check was 
collected. On the following day, he negotiated the other three checks 
to the same bank for value. These checks were refused because of in- 
sufficient funds and the fraudulent alterations were then discovered. 

The Broad Street Bank made good to the New York bank the 
amount of the first check, as it was bound to do under the law, 
and brought suit against the issuing bank for $40,118.17, the amount 
of its loss. 

The plaintiff stood in the position of an innocent purchaser of 
fraudulently altered paper. It may be stated that, under the Ne- 
gotiable Instruments Law, such a purchaser may enforce the paper 
against a prior innocent party ‘‘according to its original tenor.’’ In 
other words, the plaintiff could enforce the four checks against the 
defendant for the sum of $13. 

There are decisions which hold that, where a person negligently 
issues paper in such form that it may easily be raised in amount, 
he is responsible to an innocent purchaser for any loss sustained by 
the latter. 

The plaintiff, therefore, undertook to fasten liability on the de- 
fendant bank on the ground that it was negligent in not using 
‘‘safety paper’’ for its checks and in not using a ‘‘protectograph’’ 
or other mechanical device in their preparation. 

In its complaint, the plaintiff bank alleged that there were 
certain well known processes and devices, the use of which would 
prevent the alteration of checks so as to escape detection, ‘‘such pro- 
tective devices and processes being as follows: 


‘The drawing of checks upon a specially prepared type of 
paper, known as ‘safety paper,’ with specially treated and tinted 
surface, the properties of which are such that no erasure or altera- 
tion of the writing thereon can be made, by either chemical or 
mechanical processes, without leaving upon the surface and fiber 
of the paper itself certain visible and ineradicable tell-tale traces 
and evidences of such erasures or alterations, except possibly by 
a very few especially trained and highly expert and experienced 
chemists and document experts. 

‘“‘The use of a device or machine of the general kind and 
type of those known as the ‘protectograph’ or the ‘protecto check 
writer,’ or some mechanical device, whereby the letters forming 
the words denoting the amount of the check are punched, cut, 
or perforated into the paper, as described in paragraphs 3 and 9 
above, and which write the check in such form to render im- 
possible its alteration by a person of ordinary skill and knowledge 
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such as Massey, and in such a way as to escape detection by an 
ordinary careful and prudent person in the ordinary course of 
business, and as to render highly improbable its alteration in 
such a way, even by a chemist or document expert of especial 
training and long experience. That the use of such devices and 
machines by banks had, in June, 1918, and for several years prior 
thereto, become so common and general, and the safety from altera- 
tion of checks prepared thereon had, during all said years, be- 
come so generally recognized by bankers and business men in 
this state and country that checks so drawn were at said times, 
and are now, everywhere accepted and taken without question 
as having been originally so issued and as being free from altera- 
tion, as plaintiff is informed and believes.’’ 


The court held that the failure to adopt the protective devices 
referred to in the complaint did not constitute negligence, such as 
would render the defendant bank liable for the loss occasioned by 
the fraudulent alteration. 

While experience shows that commercial paper is frequently 
forged and altered, there is a strong presumption in the law that 
persons, receiving such paper, will deal with it honestly. In other 
words, one who issues paper is not bound to assume that one, into 
whose hands it comes, will commit a crime, because it is comparatively 
easy to do so. 

Therefore, even though it may have been negligence, in a sense, 
for the bank to issue cashiers’ checks without protecting them against 
alteration, such negligence was not proximate cause of the loss. The 
crime itself was proximate cause. This being so, the defendant bank 
was not liable. 

In reaching its conclusion, the court said: 


‘*These negotiable instruments are among the most important 
features of our business life. There is no well-grounded distinetion 
in principle which imputes liability to a bank in a ease of this 
sort, from that which would equally affect an individual. And 
it would well-nigh withdraw these instruments from ordinary 
use, if any and every one who issues them without these pre- 
cautionary devices would ineur the risk of liability insisted on 
by the plaintiff in this case.’’ 


And it further said: 


‘*Doubtless, a bank should use these things when it has been 
shown that they lessen the risk of forgery. As a rule, they do 
use them, but that is very far from the position that a failure 
to use them imports an actionable wrong.’’ 


One of the judges dissented from this decision and, in asserting 
that the defendant should be held liable, wrote: 
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‘*Before the volume of exchange reached its present limit and 
before the issuance of such paper and its protection by all rea- 
sonable devices became essential to security of business, there were 
decisions of the courts which did not require the use of these 
devices. But business methods have changed with the increased 
volume of business, with the multiplication of methods to falsify 
and forge such papers, and with the ready means of protection 
now at hand, by the use of the protectograph and special paper, 
such as the defendant itself was in the habit of using. The 
failure to do this on this occasion is alleged to be the proximate 
eause of the forgery in this case, and that it is directly traceable 
to this negligence of the defendant... . 

‘‘We think the court erred in sustaining the demurrer and 
that the complaint alleged a sufficient cause of action because it 
was negligence, in that the defendant did not use either the 
‘safety paper’ or the mechanical check writer, which the demurrer 
admitted is used ordinarily by all banks and which the de- 
murrer admits that the defendant had habitually used.”’’ 






















If the dissenting judge is correct in his reasoning, we may look 
for a decision in which it will be held that the issuance of com- 
mercial paper, cashiers’ checks at least, without precaution against 
fraudulent alteration, is negligence rendering liable the issuing party. 

While the issuing bank escaped responsibility, it had to carry 
the matter to the highest court open to it, an expensive procedure 
in itself. 

And this $40,000 loss which, by the use of proper precaution, 
could have been avoided, fell upon another equally innocent bank. 

The case may be summed up as follows: there is no absolute 
rule of law requiring banks or individuals to protect their paper 
against loss. But the decision brings out that there is no answer 
to the argument that it is a good rule of practice for every bank 
to adopt all available means, tending to eliminate losses of this 
character, for the protection of itself and others as well. 
















EFFECT OF FAILURE TO AFFIX OR CANCEL REVENUE 
STAMPS 

A number of questions have arisen as to the effect of the failure to 
affix revenue stamps to a promissory note, as required by the Federal 
Revenue Act and the failure to cancel the stamps, gg required by the 
act, after they have been affixed. 

A recent decision of the Supreme Court of Iowa, Farmers Savings 
Bank v. Neel, 187 N. W. Rep. 555, takes up and decides three of 


these questions. 
The case holds that the failure to affix revenue stamps to a note 
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has no effect upon its negotiability. It further decides that a person 
‘who receives a note, upon which the required amount of stamps 
has not been placed, is not a holder in due course. It further de- 
cides that the failure of the maker of a note to cancel the stamps 
which he has placed thereon, before delivery of the note, does not 
affect the standing of a future purchaser as a holder in due course. 

The evidence in this case showed that the defendant signed cer- 
tain promissory notes and transferred them in connection with a 
contract to purchase real estate, subject to inspection within 90 
days, the contract providing that the defendant might, upon examina- 
tion of the land within that time, cancel his contract and demand the 
return of his notes. The defendant, taking advantage of this clause, 
refused to go on with the purchase and demanded that his notes 
be returned. All of the notes but two, one for $800 and one for 
$2,000, were returned in compliance with his demand. These notes 
were transferred to the plaintiff bank. At the time the bank pur- 
chased the notes, the revenue stamps had not been canceled. After 
the notes were received by the bank, the stamps were canceled by 
its cashier. In an action by the bank against the defendant maker, 
it was held that the bank was entitled to recover. 

With regard to the first proposition, namely, that the negotiability 


of an instrument is not affected by the absence of revenue stamps, 
the court said: 


‘The law of Congress, in force at the time the notes in suit 
were executed, provided only that a certain amount of revenue 
stamps be placed thereon and that same may be duly canceled, 
and made the failure to do so a misdemeanor punishable by a fine. 
It seems to us that for this court to denounce notes, otherwise 
negotiable, as subject to defenses, merely because not properly 
stamped, or because stamps placed thereon have not been duly 
eanceled by the maker, by writing his initials and the date across 
the face thereof, would be to impose a burden in addition to the 
penalty fixed by the laws of Congress and manifestly not con- 
templated thereby. Not only would this be true, but the court 


would assume legislative functions and ingraft an additional pro- 
vision upon the statute.’’ 


On the second proposition, to the effect that a person who pur- 
chases a promissory note upon which the required revenue stamps 


have been placed is not a holder in due course, the court expressed 
itself as follows: 


‘*The law of Congress requiring promissory notes to be stamped 
and the stamps canceled in the manner directed, is binding alike 
upon the maker and upon the acceptor of the instrument. All 
are presumed to know the law. Is not the failure of the maker 
or acceptor to cause the note to be properly stamped without a 
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good faith provision upon their part for causing stamps to be 
placed thereon before negotiation thereof a circumstance tending 
to impart such knowledge to a protective purchaser as ‘that his 
action in taking the instrument amounted to bad faith?’ 

‘*Every purchaser of a note, negotiable upon its face, is bound 
to know that the law of Congress requires the maker to affix a 
certain amount of stamps thereto, and that a failure to do so is 
a misdemeanor punishable by a fine not to exceed $100. We 
think such omission is a circumstance tending to impart notice 
of defects to a prospective purchaser.’’ 


With regard to the third proposition, that one who purchases a 
note bearing uncanceled revenue stamps is nevertheless a_ holder 
in due course, the court made this statement: 


‘‘By placing stamps upon the notes, the government received 
what was coming to it and nothing required but the formaltiy of 
defacing the stamps so as to prevent their being again used. The 
purpose of Congress, as declared by section 804, in providing for 
the cancellation of stamps is “that the same may not again be 
used.’ The provision for canceling same by placing the initials 
of the maker and the date of cancellation on the stamp is, in a 
sense, directory only, for the statute further provides: 

‘‘That the Commissioner of Internal Revenue may prescribe 
such other method for the cancellation of such stamps as he may 
deem expedient.’ 

‘‘The stamps upon the notes in question were canceled when 
offered in evidence. Edward Capecius, cashier of appellant bank, 
testified that they were canceled by him in obedience to general 
authority conferred by the Internal Revenue Collector. It seems to 
us that the mere failure of the maker or signer to cancel stamps 
affixed to promissory notes is not such an omission or failure 
upon his part as to create a suspicion as to the bona fides thereof 
or to charge a purchaser with notice of such facts and cireum- 
stances as that his action in taking the instrument will amount to 
bad faith.”’ 


REE 


DEALING WITH CHECKS PAYABLE TO CORPORATIONS 

It is an unsafe practice to receive a check, payable to the order 
of a corporation, for any purpose other than deposit to the credit 
of a corporation’s account, unless the party receiving the check knows 
of his own knowledge that the transaction is entirely regular. The 
practice is one which leads to litigation and, frequently, legal 
liability. ne 

If the president of a corporation indorses a check, payable to it, 
and delivers it in payment of a debt due from the corporation, the 
ereditor knows of his own knowledge that the transaction is regular 
and he is protected. But, where a check payable to a corporation 
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is indorsed and offered to a bank for deposit to the credit of some 
party other than the corporation, the situation is different. The bank 
does not know whether the transaction is regular or not. It may or 
may not be placed upon inquiry. This depends upon the circum- 
stances. If the circumstances are such that the court regards them 
as constituting notice to the bank, the bank would be held liable 
to the corporation if the proceeds of the check are misappropriated. 

The most recent decision along this line is one in which the bank 
was not held liable. The case is Harry M. Lasker, Ine. v. National 
Bank of Roseville, decided by the New York Supreme Court and af- 
firmed by the Appellate Division. The opinion of both courts will 
be found among the legal decisions published in this issue. 

It appeared that the plaintiff drew his check upon the Gotham 
National Bank in the sum of $7,378, payable to the B. & B. Motor 
Sales Corporation and delivered it to the secretary of the payee. The 
check was indorsed in the name of the payee corporation by the sec- 
retary and president. Each of them then indorsed the check in- 
dividually, after which it was indorsed by one Simon. The check 
was deposited in the defendant bank by one of the defendant’s de- 
positors and the proceeds were subsequently checked out. Apparently 
the proceeds were converted by the officers of the corporation and 
used for their own account. The corporation assigned to the plaintiff 


any right of recovery which it might have had against the bank. It 
was held that the bank was not liable. The reason was that the bank 
was not put upon notice by the personal indorsements of the president 
and secretary that these officers were making an unauthorized use 
of the check. 


The court refers to and differentiates the case of Wagner Trading 
Company v. Battery Park National Bank, 228 N. Y. 37, 126 N. E. 
Rep. 347, published in the May, 1920, issue of the Banking Law 
Journal at page 293. In this case, a number of checks, payable to 
the order of the Wagner Trading Company, were indorsed by its 
president ‘‘Wagner Trading Company, by C. J. Wagner, Pres.,’’ and 
deposited by Wagner in his individual account in the defendant 
bank. Wagner later withdrew the proceeds and appropriated them 
to his own use. He had authority to indorse generally checks pay- 
able to the corporation, but he had no authority to use the proceeds 
of such checks for himself. It was held that, in permitting the 
deposit, the bank assumed the risk of Wagner’s accounting to the 
corporation for the proceeds of the checks and that, when Wagner 
wrongfully appropriated the proceeds, the bank became liable to the 
corporation for the amount. 

The principal difference between the Wagner Trading Company 
ease and the present case seems to be that in the former, the check 
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was deposited in the personal account of the indorsing officer, while 
in the case under consideration, the check was deposited in the in- 
dividual account of some other party. Banks cannot be expected 
to base their acceptance or rejection of checks, indorsed by officers 
of the corporations to which they are payable, upon such finely drawn 
distinctions. Therefore, the safe course for the bank to pursue is to 
refuse to receive such a check for deposit to the account of any person 
other than the corporation, unless it knows positively that the trans- 
action is authorized. 


EXCESSIVE LOAN BY NATIONAL BANK DIRECTOR 


Section 5200 of the United States Revised Statutes prohibits a 
national bank from making a loan amounting to more than ten per 
cent. of its capital stock and surplus to any one person, company 
or corporation. 

There may be ways of getting around this statute and escaping 
the penalty provided for a violation of its provisions. The decision 
of the Springfield, Missouri, Missouri Court of Appeals in First 
National Bank of Mountain Grove v. Hubbard, 240 S. W. Rep. 854, 
discloses a plan to accomplish this which failed. 

The penalty for making an excessive loan of the funds of the 
national bank is found in Section 5239 of the United States Revised 
Statutes, which reads: ‘‘If the directors of any national banking 
association shall knowingly violate, or knowingly permit any of the 
officers, agents, or servants of the association to violate any of the 
provisions of this title, . . . every director who participated in or 
assented to the same shall be held liable in his personal and individual 
capacity for all damages which the association, its shareholders, or 
any other person, shall have sustained in consequence of such viola- 
tion.’’ 

The evidence tended to show that the plaintiff bank, the First 
National Bank of Mountain Grove, at the time the transaction com- 
plained of occurred, had a capital of $25,000 and no surplus. At 
that time, one Murr was indebted to the bank in the sum of $2,500, 
which was 10% of the capital stock and the limit that could be loaned 
to Murr under the law. 

In this situation, Murr applied to the defendant, Hubbard, who 
was president of the bank and, presumably, a director for an ad- 
ditional loan of $1,500. Over the objections of the cashier, who was 
also a director and another director, Hubbard made the loan, although 
Murr had already borrowed from the bank all that could be lawfully 
loaned to him. 
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Two days later, the bank examiner appeared and, on discovering 
the excessive loan to Murr, ordered that his indebtedness be im- 
mediately reduced so that the amount of loans to him would come 
within the limit prescribed by law. The defendant thereupon in- 
duced Murr’s father to give his note to the bank for $1,500, taking 
up Murr’s $1,500 note. Shortly thereafter, it was discovered that 
Murr was in bad shape financially and could pay neither the $2,500 
nor the $1,500 loan. When this situation developed, the defendant 
gave his own note for $1,500 to the bank, taking up the note given 
by Murr’s father. Some time later, another party purchased stock 
in the bank and he subsequently superseded the defendant as presi- 
dent. After the defendant’s note had been repeatedly renewed, and 
when it was found out that there was no possibility of collecting from 
Murr, this action was brought against the defendant on his $1,500 note. 

By way of defense, the defendant claimed that the note was given 
for the accommodation of the bank, that he received no consideration 
for it, and that, therefore, he was not liable to the bank. 

In the opinion, the court said: ‘‘Defendant’s evidence tends 
somewhat to support his answer, and to the effect that the note was 
given in the first instance to deceive the national bank examiner, and 
that it was understood by the cashier and all the directors that he 
was not to pay this note; that he received no part of the proceeds 
and signed only to accommodate plaintiff.’”” But the defendant was 
held liable on his note notwithstanding this defense. He could not 
successfully contend that the note was given solely to accommodate 
the bank and without consideration. The reason was that, when he 
made the original loan of $1,500 to Murr, he incurred a contingent 
liability by reason of the federal statute above quoted, regulating the 
liability of directors of national banks and that contingent liability 
constituted the consideration for the note here sued on. 


SURVIVOR ENTITLED TO JOINT DEPOSIT 


The question as to the right of the survivor of two parties to a 
joint deposit to take the entire deposit is passed on by the Supreme 
Court of Colorado, in the case of Miller v. American Bank & Trust 
Company, 206 Pac. Rep. 796. The court makes the point that the 
important element in determining such a question is the intention 
of the parties to the deposit, rather than the form of the deposit. 

The account was opened in the following form: 
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‘*In account with Frank Sharp or Nettie B. Losee.’’ 


After a statement of account, showing the original deposit, credit 
of interest and one withdrawal, appeared the following: 


‘*We hereby agree to the by-laws, rules and regulations of the 
German-American Trust Company, governing savings bank accounts, 
as set forth in the passbook furnished us upon opening our account, 
and to such other rules and regulations as the bank may prescribe. 

‘*We further agree that all deposits now made or hereafter made 
for this account are our joint property and upon the death of either 
of us shall pass and become the absolute property of the survivor. 
Any part thereof may be withdrawn upon the order of either of 
us or the survivor. 

Frank Sharp. 
*“Nettie B. Losee.”’ 


Upon the death of Frank Sharp Nettie Losee assigned her in- 
terest to the plaintiff, who brought suit against the bank. It was 
held that the plaintiff was entitled to recover. The following rule, 
applicable to cases of this kind, was expressed by the court: 


*‘Tt is well established that a bank account may be so fixed that 
two persons shall be joint owners thereof during their mutual lives, 
and the survivor take the whole upon the death of the other. In 
creating a joint bank account with right of survivorship it is a matter 
of no importance that the particular terms ‘joint ownership’ and 
‘joint account’ are not used; the controlling question is whether the 
person opening the account intentionally and intelligently created 
a condition embracing the essential elements of joint ownership and 
survivorship. No particular formula is required, and courts will be 
controlled by the substance of the transaction rather than by the 
name given it.’’ 





Banking Decisions 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


BANK LIABLE FOR LACK OF DILIGENCE IN 
INVESTING FUNDS 


Gebhart v. Kansas State Bank, Supreme Court of Kansas. 205 
Pac. Rep. 1036. 


The plaintiff executors gave the defendant bank $6,750 for in- 
vestment, taking a receipt, which read in part: ‘‘We have agreed 
to keep this invested for you, as executors, in good negotiable 
loans that will net your estate six per cent. interest.’’ The bank 
invested the money in 7% notes, paying 6% to the plaintiffs and 
retaining the balance. The money was eventually invested in 
three notes, indorsed by a person who owned 20% of the bank’s 
stock and who had indorsed some $2,220,000 of notes held by the 
bank. These notes proved to be uncollectible. It was held that 
the bank was liable for the amount on the ground that it had not 
used ordinary diligence. The jury was entitled to infer from 
the evidence that some representative of the bank had availed 
himself of the opportunity to unload its own worthless or doubtful 
paper upon the plaintiffs. 


Appeal from District Court, Saline County. 

Action by N. B. Gebhart and another against the Kansas State 
Bank and Fred R. Fitzpatrick, receiver thereof. Judgment for the 
plaintiffs, and defendants appeal. Affirmed. 

Burch, Litowich & Royce, of Salina, and Wheeler, Brewster & 
Hunt, of Topeka, for appellants. 

Z. C. Millikin, of Salina, for Appellees. 


MASON, J.—On October 28, 1915, N. B. Gebhart and J. W. Kraft, 
as executors, had $6,750 in their hands for investment. They turned 
it over to the Traders’ State Bank, of Salina; its president giving 
them a receipt undertaking to show the nature of the transaction. 
That bank was later reorganized as the Kansas State Bank. On Sep- 
tember 26, 1918, the executors brought this action against the bank 
for the recovery of the amount named. A receiver for the bank was 


appointed May 27, 1919, and was made a defendant. A verdict was 
461 
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returned and a judgment rendered in favor of the plaintiffs, and the 
defendants appeal. 

The defendants assert that the money was given to the bank for 
investment for the benefit of the executors; that it was invested in 
promissory notes; and that the evidence did not justify a judgment 
against them on any theory. The plaintiffs contend that the trans- 
action amounted to a deposit, which they had a right to withdraw 
on 30 days’ notice; and that, even if the bank held the money for 
investment on their account, its conduct made it liable to them for 
its return. The body of the receipt referred to read as follows: 


‘‘This is to acknowledge that you have this date left with us a 
sum of $6,750.00 which is to draw six per cent. interest from date. 
Interest payable semi-annually. It is to be divided into two sums 
as follows: Elsie Basel, $2,750.00, Rose Rittersbacher, $4,000.00. We 
have agreed to keep this invested for you, as executors, in good ne- 
gotiable loans that will net your estate six per cent. interest. It is 
understood also that this fund is to remain a considerable time in 
this form, but if for any reason it should be necessary to have any 
or all of it withdrawn all parties agree that with 30 days’ notice it 
will at all times be available.’’ 


The first and last sentences suggest a deposit, while the next to 
the last sentence standing alone would indicate an undertaking to 


keep the money so invested as to return six per cent. interest. There 
was evidence tending to show these facts: 

The bank paid the executors interest every six months at the rate 
stipulated until April, 1918. It used the money for its own purposes 
and selected from ariong the notes owned by it, bearing seven per 
cent. interest, several amounting in the aggregate to something over 
$6,750, which it placed in an envelope indorsed with memoranda 
regarding the matter and kept in a different pouch from that con- 
taining the bank’s notes. Whenever one of these notes so segregated 
was paid, the bank would pass the money received in payment to 
its own credit and substitute a new note taken from those it already 
owned. Such exchanges may have taken place when no payment 
had been made. The executors were not consulted about these 
‘substitutions or advised of them, nor had they ever expressed a will- 
ingness that the bank should invest the money in notes of which it 
was the owner. The view of the bank’s president was that the notes 
in the envelope belonged to the executors to the egtent of $6,750, 
any surplus belonging to the bank, which was also entitled to the 
interest in excess of six per cent. When the action was brought 
there were two notes in the envelope, given in the fall of 1917, for 
the total amount of $6,500, which proved uncollectible. They had 
been taken by the bank on the recommendation of Felix Broeker, 
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who owned 20 per cent. of the bank’s stock, and on the strength 
of his indorsement. The bank in 1917 acquired paper indorsed by 
Broeker totaling some $2,220,000. A third note for $750 was placed 
in the envelope with the two referred to about a year after this 
action was begun. 

Whatever general term may be applied to the transaction evi- 
denced by the receipt, its concluding sentence seems to show an 
agreement on the part of the bank to repay the money on 30 days’ 
notice. If the relation of the plaintiffs to the bank is regarded as 
that of principal and agent for the purpose of investing the money, 
express authority, which was not conclusively established, would seem 
to be required to authorize the investment to be made by transferring 
to the principal notes owned by the agent. 2 C. J. 704. The de- 
fendants concede that they are liable unless the bank exercised or- 
dinary care and diligence in investing the money for the plaintiffs’ 
benefit. We think the evidence warranted a finding, which must be 
presumed to have been made, that the bank did not meet that re- 
quirement. The circumstances gave room for the jury to draw an 
inference that some representative of the bank availed himself of the 
opportunity to unload its own worthless or doubtful paper upon the 
plaintiffs. The jury found specifically that the bank did not keep 
the money invested in good negotiable loans, that the president did 
not from time to time invest it in negotiable loans, but that it was 
finally invested in three loans. A special finding was also made 
which the defendants regard as showing good faith on the part of 
the bank. It was that its president believed Broeker was solvent when 
he took the two notes in the envelope bearing his indorsement. This 
falls short, however, of determining that the notes were regarded 
as good at the time they were placed in the envelope for the plaintiffs. 

The judgment is affirmed. 


PROSECUTION FOR BANK ROBBERY 


People v. Kozel, Supreme Court of Illinois. 135 N. E. Rep. 208 


In prosecution for robbing a bank, the fact that the bank is a 
corporation may be established by the testimony of the bank’s vice- 
president. The fact that the bank is referred to in the indictment 
as ao State Bank,’’ and is referred to in the evidence as 
**Bank of Cicero’’ is immaterial and cannot be taken advantage 
of upon appeal. 


Error to Criminal Court, Cook County; Francis 8. Wilson, Judge. 
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Joseph Kozel and others were convicted of robbery, and they bring 
error. Affirmed. 

O’Brien, Prystalski & Owen, of Chicago (Thomas E. Swanson, of 
Chicago, of counsel), for plaintiff in error. 

Edward J. Brundage, Atty. Gen., Robert E. Crowe, State’s Atty., 
of Chicago, and Edward C. Fitch, Asst. Atty. Gen. (Edward E. Wilson 
and Clyde C. Fisher, both of Chicago, of counsel), for the People. 


CARTER, J. — Plaintiffs in error were indicted, tried, and convict- 
ed of the crime of robbery while armed with a revolver, and each was 
sentenced to confinement in the penitentiary. From that judgment 
this writ of error has been sued out to review the record. 

The evidence shows that, on April 15, 1921, at about 9:50 in the 
forenoon, four persons armed with revolvers entered the Cicero State 
Bank, located at Cicero, in Cook county, and ordered the officers and 
employees to go into the vault in the rear of the bank, together with 
three or four customers who were in the bank, which they all did. 
The men took several thousand dollars from the vault safe and from 
the paying teller’s cage. The police having been notified that the 
bank was being robbed immediately started for the scene. . Three men 
were captured as they ran from the building, and one was killed in 
the shooting at the bank. The evidence of the police officers and the 
officers and employees of the bank showed clearly that these three plain- 
tiffs in error took part in this robbery. No serious question is made 
in the briefs that the proof as to the identity of each of the three 
was not sufficiently established. 

The principal question urged in the briefs of plaintiffs in error is 
the alleged lack of legal proof that the bank in which the robbery 
took place is a corporation. Charles C. Stoffel, vice-president of the 
bank, testified that there are about 39 stockholders, and that the Cicero 
State Bank is an Illinois corporation and has been doing business as 
a corporation since May, 1907. The exercise of corporate powers being 
thus shown, the accused cannot raise this question on this record. 
Waller v. People, 175 Ill. 221, 51 N. E. 900; Graff v. People, 208 Ill, 
312, 70 N. E. 299. 

Some question is made as to whether the name of the bank is the 
Cicero State Bank, as charged in the indictment, or ‘‘the Bank of 
Cicero.’’ In the case of People v. Knox (Ill. Sup.; 14357) 134 N. E, 
923 after laying down the rule that it is not necessary, in an indict- 
ment on a charge of robbery, to allege or prove that the person from 
whom the property was taken was the actual owner, the opinion states: 
‘‘The rule is satisfied by a showing of qualified or special property 
in the person assaulted in the thing taken in the robbery,’’ citing many 
authorities in support of that conclusion. The indictment in that case 
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charged the money and property taken by force from one Dvorak was 
‘‘then and there in the care, custody, and control of said Dvorak.’’ 
The indictment in the case here under consideration stated that the 
money that belonged to the bank was then and there in the care, 
custody, and control of Charles C. Stoffel and that it was taken ‘‘from 
the person and against the will of said Charles C. Stoffel,’’ and the 
allegations of this indictment were fully supported by the proof of 
the record. Under the reasoning and conclusion of this court in 
People v. Knox, supra, the objection of counsel for the plaintiffs in 
error as to the alleged variance in the record as to proof of the name 
of the bank must be held without merit. 
Judgment affirmed. 


AGREEMENT BY BANK TO MAKE LOAN 


Westesen v. Olathe State Bank, Supreme Court of Colorado. 204 Pac. 
Rep. 329 


The plaintiff alleged that, being about to take a trip, he delivered 
five promissory notes for $1000 each to the defendant bank. The 
defendant bank agreed to honor checks drawn by the plaintiff, using 
the notes one by one as the account needed to be replenished. A 
check, which the plaintiff subsequently drew, was dishonored al- 
though all of the notes had not been used. It was held that the 
complaint stated a good cause of action against the bank. 


Department 2. 

Error to District Court, Montrose County; Thomas J. Black, 
Judge. 

Action by Carl Westesen against the Olathe State Bank. From a 
judgment dismissing the complaint, plaintiff brings error. Reversed 
and remanded. 

Catlin & Blake, of Montrose, for plaintiff in error. 

Edward M. Sherman, of Montrose, for defendant in error. 


TELLER, J.— The plaintiff in error used the defendant for 
damages for a breach of a contract by which the bank agreed to loan 
plaintiff money for a trip to California. A general demurrer to the 
complaint was sustained, upon the ground that the contract was 
unilateral, and void for want of mutuality; there being, the court held, 
no obligation on the part of the plaintiff to borrow any money from 
the bank. Plaintiff elected to stand upon his complaint, the action 
was dismissed, and the cause is now here on error. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 884. 
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The demurrer to the complaint was sustained upon the authority 
of Cold Blast Co. v. Kansas City Bolt & Nut Co., 114 Fed. 77, 52 C. 
C. A. 25, 57 L. R. A. 696. The facts in that case, however, are so 
different from those in this case that the decision furnishes no authority 
for the court’s holding. The contract set up in the complaint should 
be construed according to the familiar rule that contracts are to be 
construed in the light of the cireumstances surrounding the parties and 
of the objects which they evidently had in view. The complaint alleges 
that the plaintiff explained to the vice-president of the banking com- 
pany that he— 


‘‘was about to take a trip of vacation to California, and would require 
a credit of $5,000 for use on such trip, and then and thereupon 
defendant, through the said vice-president, caused plaintiff to execute 
his five promissory notes, of $1,000 each, to defendant, and plaintiff 
did execute said notes to the defendant, and in consideration thereof 
defendant promised and agreed that plaintiff should have a credit of 
$5,000 with said bank, against which plaintiff could check at his 
convenience; that said notes would be held by defendant, and when- 
ever his account, by reason of checking thereon in accordance with 
said agreement, should be overdrawn, that said notes would be severally 
deposited, and eredited to plaintiff’s account, less the usual discount 
thereon; and plaintiff then and there explained to defendant, and 
defendant knew, the purpose of said trip to California, and that the 
obtaining of said credit was for the trip of plaintiff and his wife to 
California for a vacation, and that plaintiff did not and would not 
have the funds for said trip and vacation, except through said ecredit.’’ 


It is further alleged that plaintiff, after arriving in California, drew 
a check on said bank, which was dishonored. It is to be observed 
that the complaint alleges that the execution and delivery of the 
promissory notes to the bank, upon the condition and for the purpose 
stated, was the consideration upon which the bank was to give plaintiff 
a eredit of $5,000. Unquestionably such delivery was a sufficient 
consideration for that contract, even if there were nothing else, because 
the plaintiff thereby put himself in a worse position, and hecause he 
did something he was not bound to do. 

The complaint is good under another line of authorities, which 
hold that an agreement on the one part to sell, and upon the other 
part to buy, all the goods, or articles, that the purchaser may require 
during a stated term, is a valid contract. This, of course, is confined 
to those cases in which there is good ground for believjng that some 
goods at least will be required. 

Construing the complaint as an entirety, it is clear that the bank 
agreed that, if the plaintiff would borrow of it the money which he 
would require on his proposed trip and give to the bank his notes, 
it would advance him money through his checking account, as required 
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by hii; in short, the bank agreed to loan plaintiff the money required 
for the trip. The moment that a check by the plaintiff called for more 
money than he had on deposit, the bank had the right to take one 
of the notes, and make it a binding obligation upon the plaintiff. It 
is immaterial that the exact sum he might require was not fixed. The 
contract was made with that fact in view. The bank, being in the 
business of loaning money, in effect proposed that, if the plaintiff 
would borrow from it what he needed for the purpose stated, it would 
loan it to him as called for. The delivery of the notes was an 
acceptance of the proposition, and completed the contract. The fact 
that he might shorten his trip, and so borrow less money, is not mate- 
rial, because that, too, was a contingency which must have been 
recognized by the bank. That might be of some moment upon the 
question of the advisability of making the contract, but it does not 
affect its validity. Since the contract was made, the question whether 
or not the bank got much or little profit out of it is beside the mark. 
The complaint stated a cause of action, and the court erred in sustain- 
ing the demurrer. 

The judgment is therefore reversed, and the cause remanded for 
further proceedings in accordance with the views herein expressed. 


RIGHTS OF PERSON RECEIVING CHECK 
ELEVEN DAYS AFTER ITS DATE 


Vitale v. Le Petit Paris, Inc.. New York Supreme Court, Appellate 
Term. 192 N. Y. Supp. 825. 


Section 92 of the New York Negotiable Instrument Law 
provides that where an instrument, payable on demand, is negotiated 
an unreasonable length of time after its issue, the holder is not 
deemed a holder in due course. Under this provision, it is held 
that one to whom a check is transferred eleven days after its date 
is not deprived of the rights of a holder in due course by the delay. 


Appeal from Municipal Court, Borough of Manhattan, First Dis- 
trict. 

Action by Paul Vitale against Le Petit Paris, Inc. From a judg- 
ment for defendant, plaintiff appeals. Reversed, and judgment directed 
for plaintiff. 

Argued February term, 1922, before GUY, ERLANGER, and 
WASSERVOGEL, JJ. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 422. 
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Osear Aronson, of New York City, for appellant. 
Cohen, Haas & Schimmel, of New York City (Isidore Cohen, of New 
York City, of counsel), for respondent. 


PER CURIAM. — Action by assignee of alleged innocent holder for 
value upon a check made by defendant. On December 17, 1920, the 
defendant drew its check on the Chatham & Phoenix National Bank of 
New York for $200, to the order of O. Turi & Co. It is not disputed 
that this check was duly indorsed by the payee and delivered to one 
Delfava for $200 cash, that Delfava duly indorsed and delivered the 
check to one De Figlia for a quantity of flour purchased by Delfava 
from De Figlia, and that De Figlia deposited the check to the credit of 
his account in the Title Guarantee & Trust Company of Long Island 
City, but that the check was not paid as payment had been stopped. 
Thereupon the check was assigned and transferred to plaintiff for the 
purpose of commencing suit. The check was negotiated by the payee 
the day after its issue. 

It is defendant’s contention that the check was given to the payee 
O. Turi & Co. as a deposit on an agreement made between defendant 
and the payee for the installation of a rotisserie oven in defendant’s 
place of business. Subsequently a concern known as the Rotisserie 
Range Company threatened defendant with an infringment suit, if it 
accepted the oven of O. Turi & Co., upon the claim that O. Turi & Co.’s 
oven infringed upon a patent owned by the Rotisserie Range Company. 
Thereupon defendant stopped payment on the check and had rotisserie 
oven installed by another concern. The check was dated December 17, 
1920. It was deposited by De Figlia on December 28, 1920. 

Respondent claims the provision of section 92, Negotiable Instrument 
Law (Consol. Laws, ¢. 38), apply. That section reads as follows: 


‘“Where an instrument payable on demand is negotiated an un- 
reasonable length of time after its issue, the holder is not deemed a 
holder in due course.’’ 


I cannot agree with the contention of respondent that De Figlia into 
whose hands the check came 11 days after its date, because of the pro- 
visions of this section, is not a holder in due course, and that the de- 
fense of lack of consideration is therefore good against plaintiff, who 
derives his title from De Figlia. 

De Figlia deposited the check in his bank withit® a reasonable 
time after its negotiation to him. The rule is that, as between the holder 
and indorser of a check, presentment must be made, under section 131, 
Negotiable Instrument Law, within a resonable time, or the indorser 
will be discharged, regardless of damage that the indorser may have 
sustained by the delay ; but, as between the holder and maker of a check, 
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although the holder has delayed the presentment beyond a reasonable 
time, the maker is not discharged, unless the delay has occasioned dam- 
age to him. Carroll v. Sweet, 128 N. Y. 19, 27 N. E. 763, 13 L. R. A. 
43; Murray v. Judah, 6 Cow. 484; Dehoust v. Lewis, 128 App. Div. 
131, 112 N. Y. Supp. 559; Moskowitz v. Deutsch, 46 Mise. Rep. 603, 
92 N. Y. Supp. 721. 

There is no evidence in the case of any loss to respondent, the 
maker of the check in question, because of delay in its presentment. 
Upon the evidence judgment should have been rendered for plaintiff. 

Judgment reserved, with $300 costs, and judgment directed for 
plaintiff. 


BANK CANNOT APPLY DEPOSIT TO SECURED 
DEBT 


Prudential Realty Company v. Allen, Supreme Judical Court of 
Massachusetts, 135 N. E. Rep. 221. 


The petitioner borrowed from the Prudential Trust Company 
$40,000, fully secured by a mortgage on real estate. The trust 
company failed and at the time of the failure, the petitioner had 
on deposit about $20,000. The petitioner insisted that this deposit 
be applied to the reduction of the mortgage debt. It was held that 
the petitioner was not entitled to have stich application made. A 
bank may apply a general deposit to the satisfaction of the 
depositor’s indebtedness to it. But a bank may not apply a 
deposit to the satisfaction of a debt fully secured by collateral. 
Hence, upon the insolvency of the bank, the debtor has no right 
to insist that his deposit be applied to a claim otherwise secured. 
To allow this would be to give the depositor a preference and to 
pay his deposit in full. 


Case Reserved from Supreme Judical Court, Suffolk County. 

Suit by the Prudential Realty Company against Joseph C. Allen, 
Commissioner of Banks, for set-off of a deposit in an insolvent trust 
company on a debt secured by a mortgage held by the trust company. 
Reserved by a single justice for determination by the full court. 
Petition dismissed. 

H. R. Bygrave, of Boston, for petitioner. 

John E. Hanigan, of Boston, for respondent. 


CARROLL, J.— On March 29, 1920, the petitioner borrowed from 
the Prudential Trust Company $40,000, secured by a third mortgage 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition § 510. 
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on its real estate. September 10, 1920, the trust company was in- 
solvent, and was closed by the commissioner of banks.. On that day 
the petitioner had on deposit with the trust company a balance of 
$20,177.89, made up of rents collected from the mortgaged real estate. 
November 2, 1920, the petitioner demanded that its deposit should be 
set off pro tanto against its liability on the mortgage note and the 
set-off was allowed and entered on the books of the trust company by 
employees of the commissioner of banks, one of whom was also a 
stockholder and officer of both the Prudential Realty Company and 
the Prudential Trust Company. This was done without the knowledge 
of the commissioner of banks or of the liquidating agent. As soon 
as it came to the attention of the liquidating agent, it was revoked 
and disallowed and the corresponding entries on the books were 
eancelled. On March 29, 1921, when the mortgage note became due, 
the petitioner again demanded that the deposit be set off against its 
liability on the note. This was refused, and the commissioner of 
banks entered into possession of the real estate for the purpose of fore- 
closing the mortgage. Before the mortgage fell due the bank commis- 
sioner expended large sums out of funds in his hands in paying over- 
due taxes, and interest on the principal of the prior mortgage, for the 
protection of the security. Thereafter the agent of the commissioner, 
with the assent of the stockholders of the petitioner, sold the real 
estate; and the commissioner, with the assent of the stockholders but 
without prejudice to the rights of the petitioner to assert any right of 
set-off, took a sufficient sum to satisfy the amount due on the mortgage 
and the suspense items without allowing said set-off, and caused the 
mortgage deed to be cancelled. There was a surplus after paying the 
mortgage and suspense account which was paid to the petitioner. If 
the set-off is not allowed, the petitioner will be entitled to dividends on 
the deposit in the regular course of liquidation. It claims that its 
deposits should be set off and the respondent ordered to pay it the 
sum of $20,177.89. The position of the commissioner is that he 
was right in applying the security to the mortgage debt. 

The trust company lent the money in question in reliance, not on 
the plainitff’s general deposit, but on the mortgage of its real estate. 
The debt was a secured indebtedness. By the allowance of the set-off, 
as claimed by the petitioner, its deposit would be given a preference 
over the other creditors in liquidation of the insolvent trust company. 
The understanding of the parties was that the moxégage became 
security for a particular debt; and in the absence of an agreement to 
the contrary, the general accounts between the parties were entirely 
outside that transaction and could neither increase nor diminish the 
amount of the debt secured. Bird v. Gill, 12 Gray, 60. In proceedings 
to foreclose a mortgage under our statutes, the amount to be ascertained 
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is not what would be found due between the parties upon a general 
settlement of all debts, but what is due on the mortgage sued on. 
Bird v. Gill, supra; Mayhew v. Martha’s Vineyard National Bank, 
203 Mass, 511, 515, 89 N. E. 919. 

In ordinary circumstances a bank can apply the deposit of an 
insolvent debtor to the payment of its claims against him and it has 
a general lien on all of his securities it holds, for the amount of his 
general balance, unless they were delivered under a particular agree- 
ment limiting their application. Clark v. Northampton National Bank, 
160 Mass. 26, 35 N. E. 108; Wood v. Boylston National Bank, 129 
Mass. 358, 360, 37 Am. Rep. 366. Accordingly security pledged for 
one debt and not to secure the payment of other obligations cannot 
be held for other debts. Hathaway v. Fall River National Bank, 131 
Mass. 14. And a bank has no right to apply a deposit of its debtor 
to the payment of its own matured indebtedness if this indebtedness 
is fully protected by collateral security. Furber v. Dane, 203 Mass.. 
108, 117, 89 N. E. 227. 

The insolvent trust company held the mortgage as security for a 
special indebtedness, which indebtedness was fully secured by the 
mortgage. The deposit of the mortgagor could not therefore be applied 
in payment of the mortgage debt, and the respondent could not apply 
the deposit to the payment of a debt which was fully protected by the 
security. Furber v. Dane, supra; Brown v. New Bedford Institution 
for Savings, 137 Mass. 262. Even if the trust company could apply 
the deposit in set off to the petitioner’s liability on the mortgage note, 
the petitioner could not, as of right, insist on this. In National 
Mahaiwe Bank v. Peck, 127 Mass. 298, 34 Am. Rep. 368, one Benjamin, 
the maker of a note payable to the defendant at the plaintiffs bank 
and indorsed by the defendant, had a banking account with the plain- 
the maker of a note payable to the defendant at the plaintiffs bank 
a note for $1,500 which it had discounted and which was signed by 
Benjamin as the maker. There was at this time the sum of $381.15 
standing to the credit of Benjamin on the books of the bank, which 
the plaintiff applied on the $1,500 note. The defendant sought to 
have the deposit of Benjamin applied in part payment of the note in 
suit. It was held that neither the maker of the note or the indorser 
had the right to insist that the balance of Benjamin’s account should 
be applied to the settlement of the note in suit rather than to the 
other note signed by Benjamin and it was said by Gray, C. J., at page 
301, of 127 Mass. (34 Am. Rep. 368) : 


‘‘The bank, being the absolute owner of the money deposited, and 
being a mere debtor to the depositor for his balance of account, holds 
no property in which the depositor has any title or right of which a 
surety on an independent debt from him to the bank can avail himself 





472 THE BANKING LAW JOURNAL 


by way of subrogation. * * * The right of the bank to apply the 
balance of account to the satisfaction of such a debt is rather in the 
nature of a set-off, or of an application of payments, neither of which, 
in the absence of express agreement or appropriation, will be required 
by the law to be so made as to benefit the surety.’’ Furber v. Dane, 
supra, 203 Mass. 117, 89 N. E. 230. 


By allowing the set-off as claimed by the petitioner, it would be 
preferred above the other creditors and its deposit paid in full. There 
would be no equity in such a proceeding. The commissioner was there- 
fore right in refusing to set off the deposit. The petition cannot be 
maintained and it is dismissed. 

So ordered. 


NOTICE TO STOP PAYMENT OF TRADE AC- 
CEPTANCE 


A. Sidney Davison Coal Company v. National Park Bank, New 
York Supreme Court, Appellate Division, 194 N. Y. Supp. 220. 


The plaintiff accepted a trade acceptance for $17,000 drawn 
by a coal company in Pittsburg and payable at the defendant 
bank on October 5, 1921. On October 3rd, the plaintiff wrote to 
the bank requesting that payment be stopped on ‘‘a trade ac- 
ceptance amounting to $15,000, payable to Reilly-Peabody Fuel 
Co., Pittsburgh, Pa.’’ This notice did not give the date of the 
trade acceptance and the amount stated was $2,000 less than the 
actual amount of the instrument. On October 5th, the day on 
which the draft was payable, the plaintiff notified the bank verbally 
that the correct amount of the draft, referred to in the letter of 
October 3rd, was $17,000. When the acceptance was presented, 
the bank paid it. It did not appear that the verbal notice was 
given to the bank before the time of payment or sufficient time 
prior thereto to have enabled the bank, in the exercise of reason- 
able diligence, to stop payment. It was held that, under these 
circumstances, the bank was not liable to the plaintiff for having 
honored the acceptance. ; 


Appeal from Special Term, New York County. 

Action by the A. Sidney Davison Coal Company, Incorporated, 
against the National Park Bank of New York. From an order deny- 
ing defendant’s motion for judgment on the pleadings consisting of 
the complaint, answer, and amended reply, and on the bill of par- 
ticulars of plaintiff’s defense to the defendant’s counterclaim and a 
stipulation with respect to the status of plaintiff’s deposit account 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §1061. 
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with defendant, defendant appeals. Order reversed, and motion 
granted, unless plaintiff complies with stated conditions. 

Argued before CLARKE, P. J., and LAUGHLIN, DOWLING, 
PAGE, and MERRILL, JJ. 

Edwin V. Guinan, of New York City (Louis F. Doyle, of New 
York City, on the brief), for appellant. 

Jacob M. Kram, of New York City, for respondent. 


LAUGHLIN, J.—The plaintiff had a deposit account with the de- 
fendant, and on the 5th of October, 1921, defendant paid and charged 
thereto a trade acceptance or draft, payable that day, for $17,000, 
drawn by the Reilly-Peabody Fuel Company of Pittsburgh, Pa., on or 
about the 5th of July, 1921, on plaintiff, and duly accepted by it, 
payable at the bank of the defendant. The plaintiff, claiming to 
have notified the defendant not to pay the draft, brought this action 
to recover the balance of its account as the same would have been 
if that item had not been charged thereto. The defendant pleaded 
as a counterclaim the acceptance by the plaintiff of the draft pay- 
able at the bank and payment thereof as authorized and directed by 
plaintiff’s acceptance, and also the payment of checks drawn by 
plaintiff by which its account was overdrawn, and demanded judg- 
ment for the amount of the overdrafts. In the amended reply the 
plaintiff admitted that it accepted the draft and thereby directed the 
defendant to pay the same, but alleged that prior to the date of pay- 
ment the plaintiff canceled the direction for payment thereof, and 
directed the defendant not to pay the same and stopped payment 
thereof, and defendant received and accepted said direction, but 
nevertheless thereafter made the payment. The plaintiff by its bill 
of particulars shows that its direction to defendant not to pay the 
draft was both in writing and oral; that the written direction was 
contained in a letter under date of October 3, 1921, directed to 
‘‘Paying Teller, National Park Bank,’’ stating that there would be 
presented for payment on Wednesday, the 5th instant, ‘‘a trade ac- 
ceptance amounting to $15,000 payable to Reilly-Peabody Fuel Co., 
Pittsburgh, Pa.,’’ and requesting that it be not paid, but that it be . 
returned ; and with respect to the oral direction the bill of particulars 
shows: 


‘‘That thereafter, and on October 5, 1921, the plaintiff notified 
the defendant verbally, through its paying teller, whose name is un- 
known to the defendant (sic), that the amount of the trade ac- 
ceptance referred to in plaintiff’s letter to the defendant, dated October 
3, 1921, as aforesaid, should be $17,000 instead of $15,000.’’ 


The acceptance by plaintiff of the draft payable at its bank was 
equivalent to a direction by it to defendant to pay it for plaintiff’s 
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account. Negotiable Instrument Law (Consol. Laws, ¢. 38) § 147; 
Heinrich v. First Nat. Bank of Middletown, 219 N. Y. 1-4, 113 N. E. 
531, L. R. A. 1917A, 655. We are of opinion that the letter did not 
constitute a sufficient notice to require the defendant to refrain from 
paying the draft. It will be observed that the letter does not give 
the date of the trade acceptance or the date of the acceptance there- 
of, and although it notified the defendant that it would be presented 
for payment on the 5th of October, it specified the amount as $2,000 
less than the amount of the draft or trade acceptance actually pre- 
sented to and paid by the defendant on that day. The defendant 
was under no obligation to suspend the payment of the draft and to 
communicate with the plaintiff to ascertain whether or not it was 
the draft plaintiff wished it to dishonor, for the due transaction of 
its business entitled it to receive accurate information with respect to 
a negotiable instrument on which it was called upon to stop payment, 
to enable its paying teller to act at once when the draft should be 
presented; and it was warranted in assuming that the draft it paid 
was not the draft which the plaintiff desired it to dishonor. Had a 
draft corresponding to the description contained in the letter been 
presented to the defendant later in the day, it might have been 
liable to the plaintiff in damages if it had dishonored the draft for 
the larger amount. 

I am also of opinion that the verbal notice was insufficient, for 
the reason that the bill of particulars, which may be considered on 
such a motion (Dineen v. May, 149 App. Div. 469-471, 134 N. Y. 
Supp. 7), shows that it was not given, as pleaded, prior to the 5th 
of October, but on that day, which was the day on which the draft 
was payable and was paid, and it neither appears by the reply nor 
by the bill of particulars, which however, would not have sufficed 
(Wells v. Caro, 74 Mise. Rep. 87, 131 N. Y. Supp. 573), that the 
verbal notice was given prior to the payment of the draft or a suffi- 
cient time prior thereto to have enabled the defendant in the exer- 
cise of reasonable diligence to stop payment of the draft. The de- 
fendant’s motion for judgment on the pleadings, therefore, should 
have been granted; but the plaintiff should have been afforded an 
opportunity, if so advised, to amend its reply by pleading that the 
notice countermanding the payment of the draft was given to the 
defendant a sufficient time prior to its payment of the draft to have 
enabled it in the exercise of reasonable diligence to stop payment 
thereof. ” 

It follows that the order should be reversed, with $10 costs and 
disbursements, and motion granted, with $10 costs, unless within 20 
days the plaintiff shall pay the costs and obtain leave to serve, and 
shall serve, an amended reply alleging that the notice to stop pay- 
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ment was given a sufficient length of time before defendant paid the 
draft to have enabled it in the exercise of reasonable diligence to 
stop payment thereof; and in that event the motion will be deemed 
denied without costs. All concur. 


BANK ISSUING CERTIFICATE OF DEPOSIT FOR 
NOTE 


Gypsum Valley National Bank v. Dillenbeck, Supreme Court of 
Kansas. 295 Pac. Rep. 1022. 


The plaintiff sued the defendant as the maker of a promissory 
note, purchased by the bank subsequent to its issuance. In pay- 
ment for the note, the bank delivered its negotiable certificate of 
deposit, payable six months after date. This certificate was later 
paid by the bank. The defendant claimed that the party to 
whom he gave the note, obtained it from him by fraud. He con- 
tended that the bank was not a holder in due course, because the 
certificate of deposit was not payable until after the maturity of 
the note. It was held that this fact did not alter the bank’s 
standing as a holder in due course and that it was entitled 
to collect om the note. 


West, J., dissenting. 
Appeal from District Court, Butler County. 
Action by the Gypsum Valley National Bank against F. E. Dill- 


enbeck. Verdict and judgment for the defendant, and the plain- 
tiff appeals. Reversed and remanded, with directions to enter 
judgment for the plaintiff. 
John Madden and John Madden, Jr., both of Wichita, Dennis 
Madden, of Topeka, and C. B. Dunn, of Wichita, for appellant. 
Aikman & Aikman, of El Dorado, for appellee. 


JOHNSTON, C. J.—This was an action upon a promissory note for 
$3,000 executed by the defendant, F. E. Dillenbeck, to himself, which 
he indorsed, and it was afterwards sold to the plaintiff bank. Verdict 
and judgment were given in favor of the defendant, and the bank 
appeals. 

The defendant alleged, and offered proof to show, that fraud 
was practised upon the defendant by one B. Laswell in obtaining the 
note. Defendant was induced by Laswell to execute the note and 
pay $300 in cash for shares of stock in an insurance company which 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 424. 
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were to be subsequently issued and delivered. Laswell was not the 
agent of the insurance company, had no authority to sell its stock, 
no stock was ever issued to the defendant, and nothing was ever 
received by him for the note executed and the money paid. On 
October 4, 1917, the day after the execution of the note, Laswell 
sold it to the plaintiff for $2,880. Instead of taking cash for the 
note, Laswell took a certificate of deposit of the bank for $2,880, pay- 
able to himself or order in current funds on the return of the 
certificate properly indorsed, six months after date with interest at 
four per cent. per annum. This certificate was transferred by Laswell 
and, after passing through a number of banks, was paid by plaintiff 
on April 6, 1918. When the note was presented to defendant pay- 
ment was refused on the ground that the bank was not a holder in 
due course but took it with notice of infirmities and in bad faith. 
On this issue the jury made the following special findings: 


**1. Do you find that plaintiff purchased the note in suit: 

“*(a) For value? Ans. No. 

‘*(b) Before maturity? Ans. No. 

**(e) In due course? Ans. No. 

‘*(d) Without notice of infirmity? Ans. No. 

**2. If you answer ‘d’ of question 1 in the negative, then state 
what notice of such infirmity it had. Ans. Because plaintiff took 
precaution to hold the money under his control until after maturity 
of note. 

**3. Do you find the plaintiff bank had knowledge of such facts 
that its action in taking the note in suit amounted to bad faith? 
Ans. Yes. 

**4. If you answer the last above question No. 3 in the affirmative, 
state fully the facts of which plaintiff had such knowledge. Answer 
fully. Ans. We find from the fact that the plaintiff held this money 
in said bank and under his control until after maturity of said note.’’ 


The question involved is whether the plaintiff came into possession 
of the note without knowledge of the fraud in the inception of the 
note or without knowledge of such facts that its purchase amounted 
to bad faith. The court carefully and correctly instructed the jury 
as to the rules applicable in such cases. A jury, in answer to a 
special question, found that the note was not purchased in due course 
and without notice of infirmity; but, in answer to other questions, 
the jury gave the basis for that finding. It found that the notice of 
infirmity was established by the fact that the plaintiff held the pur- 
chase money of the note under its control until after the maturity 
of the note. In another question the jury was asked to state fully 
the facts which showed that the plaintiff took the note with knowl- 
edge of infirmity and bad faith, and its answer was that it was 
shown by the action of the plaintiff in holding the money in the 
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bank under its control until the maturity of the note. The so-called 
holding of the money under the control of the plaintiff must be in- 
terpreted as the only ground upon which knowledge of infirmity or 
bad faith in the purchase of the note is founded. The circumstance 
of paying for the note by the issuance of a certificate of deposit does 
. not warrant the inference drawn by the jury, and from the findings 
this is the only fact from which knowledge or bad faith was inferred. 
Payment made by the certificate of deposit as it was issued was as com- 
plete as if the money had been paid for the note. The certificate 
was negotiable in form and was subject to be transferred from hand 
to hand, the same as a negotiable promissory note. 3 R. C. L. 574. It 
was not only transferable, but was actually transferred by the de- 
positor, and the bank had no ground for resisting its payment when 
presented. It had no more control over the money due on the 
certificate than it would have had if it had indorsed and transferred 
a certificate of deposit issued by another bank which happened to 
come into its possession. If the certificate had not been negotiable, or 
if the fund had been set apart to be paid only to the one making the 
deposit, there would have been ground for the contention of defend- 
ant, but issued in negotiable form as it was, did not warrant the in- 
ference drawn by the jury. One who purchases a promissory note 
for value before it is due, which is subject to defenses in the hands of 
the payee, is entitled to recover upon it, unless it is proved that he 
came into its possession with actual knowledge of the defenses or that 
he was guilty of bad faith in taking it. The circumstance upon 
which the jury rested its finding does not show actual notice or bad 
faith, or that the plaintiff is without the protection of a holder in due 
course. 

The judgment is reversed, and the cause remanded, with directions 
to enter judgment for the plaintiff. 


BANK NOT LIABLE ON GUARANTY OF DRAFT 


Portuguese-American Bank of San Francisco v. Atlantic National Bank, 
New York Supreme Court, Appellate Division. 
193 N. Y. Supp. 423. 


The defendant bank guaranteed to a firm in San Francisco a 
draft drawn by it on a firm in New York ‘‘covering about 400 
eases of California whites Petaluma extra at 62 cents to be shipped 
by express to Trachtenberg & Weyers, New York, N. Y., January 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 400. 
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27th or 28th.’’ The San Francisco firm drew its draft on the 
New York firm, payable to the order of the plaintiff bank and de- 
livered it to the plaintiff, together with a non-negotiable express 
company receipt, acknowledging the receipt of ‘‘400 cases of eggs’’ 
and an invoiee of ‘‘400 cases of Petaluma ranch extras.’’ The 
defendant bank refused payment of the draft on the ground that 
neither the draft nor the express company receipt was for eggs of 
the kind and grade specified in the guaranty. It was held that 
defendant was not liable on its guaranty. It was held that the 
presentation of shipping papers, indicating the shipment of eggs 
of the kind and grade specified in the guaranty, was a condition 
precedent to the defendant bank’s liability. 


Appeal from Trial Term, New York County. 

Action by the Portuguese-American Bank of San Francisco against 
the Atlantic National Bank. From a judgment for plaintiff, and an 
order denying defendant’s motion for a new trial, defendant appeals. 
Judgment and order reversed, and complaint dismissed. 

Miller, Bretzfelder & Ruskay, of New York City (Cyrus C. Miller, 
of New York City, of counsel, and Cecil B. Ruskay and Bertram 
Bodenheimer, both of New York City, on the brief), for appellant. 

Edwin V. Guinan, of New York City (Louis F. Doyle, of New 
York City, on the brief), for respondent. 


LAUGHLIN, J.—The defendant guaranteed to Stewart & Ham, 
of San Francisco, payment of a draft drawn by them on Trachten- 
berg & Weyers of New York City, ‘‘covering about 400 cases of 
California whites Petaluma extra at 62 cents to be shipped by ex- 
press to Trachtenberg & Weyers, New York, N. Y., January 27th or 
28th.’’ It was admitted by the pleadings that on or about the 27th 
of January, 1920, the drawees of the draft agreed to purchase from 
the drawers thereof 400 cases of eggs known as ‘‘California whites 
Petaluma extras,’’ and agreed to pay therefor 62 cents a dozen; that 
the defendant executed the guaranty; that the drawers shipped to 
the drawees 400 cases of eggs, and drew a draft on the drawees to 
the order of the plaintiff for $7,440; but the defendant denied that 
the eggs so shipped were of the kind, grade, and quality so sold by 
the drawers to the drawees. The facts deemed material were stipu- 
lated on the trial. They are as follows: 

That the drawers agreed to sell and the drawees agreed to purchase 
400 cases of eggs of the kind and grade and at the prige alleged, and 
that the aggregate of the purchase. price was $7,440; that the sellers 
required of the buyers a guaranty of the payment of a draft to be 
drawn for the purchase price, and that the defendant’s guaranty, in 
the form already stated, was sent to the sellers, and that the contract 
for the sale of the eggs constituted the consideration for the guaranty; 
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that a draftwas thereafter drawn by the sellers, containing no refer- 
ence to the eggs, but merely for $7,440 to the order of the plaintiff, and 
that it was duly presented to the drawees for payment, and with it was 
presented a non-negotiable receipt, issued by the American Railway Ex- 
press Company, acknowledging the receipt from the drawers of ‘‘400 
eases of eggs,’’ which the shipper declared to be of the value of $7,440, 
consigned to the drawees at New York City, and an invoice of the 
shipment via said express company by the drawers to the drawees of 
**400 cases Petaluma ranch extras at 62, $7,440.00, Jan. 27th or 28th’’; 
that payment was refused on the ground that neither the draft nor the 
express company receipt was for eggs of the kind and grade specified 
in the guaranty, and it was protested for nonpayment, and payment was 
demanded of defendant and refused. It was also stipulated that the 
plaintiff’s possession of the draft constituted prima facie ownership 
thereof, and that the defendant had no evidence to the contrary. 

I am of opinion that the evidence did not warrant a recovery by the 
plaintiff. It is immaterial whether the defendant’s obligation is to be 
deemed a letter of credit or merely a guaranty, for in neither case was 
there a compliance with the terms thereof. In Bank of Italy v. Mer- 
chants’ National Bank, 197 App. Div. 150, 188 N. Y. Supp. 183, a 
guaranty by a bank by telegram of payment for two carloads of grapes, 
on presentation of the original bill of lading, was held to constitute a 
letter of credit; and it was also held that the bank was not concerned 
with disputes between the buyer and the seller, and that its liability 
depended upon whether the documents presented were in accordance 
with the letter of credit, and that it was under no obligation to ascer- 
tain the actual nature of the shipment. In the case at bar, it will be 
observed that the defendant guaranteed unconditionally the payment 
of a draft to be drawn by the seller on the buyers for 400 cases of 
eggs of the kind and grade known as ‘‘California white Petaluma 
extra’’ at 62 cents per dozen, to be shipped by express to the purchasers 
at New York City on the 27th or 28th of January. The draft presented 
to the drawees does not show what it was drawn for, and, while the 
receipt of the express company showed that the quantity of eggs cov- 
ered by the defendant’s guaranty had been shipped by the drawers to 
the drawees, failed to show that they were of the grade or quality 
specified in the guaranty, and on that ground the drawees refused to 
pay. The invoice is of no importance, for it is merely a declaration 
by the drawers, and, moreover, it does not purport to show that the 
eggs were of the kind or grade covered by the guaranty, but contains 
a different description of them. Plaintiff, therefore, failed to show 
the conditions precedent to the defendant’s liability on the guaranty, 
viz. that there was presented to the drawees evidence that eggs of the 
kind, quality, and grade covered by the guaranty were shipped by the 
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drawers, for the purchase price of which the draft was drawn. The 
plaintiff, having failed to show the facts upon which the liability of the 
defendant on the guaranty depended, was not entitled to recover, and, 
if the defendant had paid the draft without its being in form showing 
compliance with the terms of the guaranty, and without the presenta- 
tion of a bill of lading or shipping receipt issued by the express com- 
pany showing shipment of eggs of the description specified in the 
guaranty, it might not have been able to recover of the drawees. Bank 
of Montreal v. Recknagel, 109 N. Y. 482, 17 N. E. 217; Lamborn v. 
Lake Shore Banking & Trust Co., 196 App. Div. 504, 188 N. Y. Supp. 
162, affirmed 231 N. Y. 108, 132 N. E. 911; Germania Nat. Bank v. 
Taaks, 101 N. Y. 442, 5 N. E. 76; First Nat’l Bank v. Jones, 219 N. Y. 
312, 114 N. E. 349; Bank of Italy v. Merchants’ Nat. Bank, supra; In- 
ternational Banking Corp. v. Irving Nat. Bank (D.C.) 274 Fed. 122. 

It follows that the judgment and order should be reversed, with 
costs, and complaint dismissed, with costs. All coneur. 


RIGHT TO ENFORCE NOTE SECURING USURI- 
OUS NOTE 


Weaver v. Henderson, Supreme Court of Alabama. 91 So. Rep. 313. 


The plaintiff loaned $3,500 to a corporation, receiving therefor 
the corporation’s note for $4,000. As collateral, the plaintiff received 
a note signed by the defendant, payable to the corporation, and 
indorsed in its name by its president. It was held that the plain- 
tiff was entitled to enforce the collateral note against the defendant 
maker. The president of the corporation had implied authority 
to indorse and transfer the note. The plaintiff’s right to en- 
force the collateral note was not affected by the fact that the $4,000 
note, which it secured, was tainted with usury. 


Appeal from Cireuit Court. Morgan County; E. W. Godbey, 
Special Judge. 

Assumpsit by W. A. Weaver against R. L. Henderson. Judgment 
for defendant, and plaintiff appeals. Transferred from Court of 
Appeals, under section 6, p. 449, Acts 1911. Reversed and remanded. 

The action was on a negotiable promissory note exectted by R. L. 
Henderson to the Hartselle Oil & Fertilizer Company, and trans- 
ferred by said company to the plaintiff, Weaver. The defendant 
pleaded payment, fraud in the procurement of the note, and by 


NOTE—For similar decisions see Banking Law Journal] Digest (Second 
Edition) §§ 755, 1160. 
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sworn plea denied plaintiff’s ownership of the note. The plaintiff 
testified that he loaned the Hartselle Oil & Fertilizer Company the 
sum of $3,500, for which he took its note for $4,000, payable some 
four or five months afterwards, and at the same time received from 
said company a transfer of the note here sued on, with other notes as 
collateral security, and that he still owns and holds this note. He 
testified further that at that time he had no notice or knowledge of 
any infirmity in the note, and as to this matter no other testimony 
was offered. Plaintiff then introduced the note in evidence, and of- 
fered to introduce the indorsement on its back as follows: 


‘*Hartselle Oil & Fertilizer Company, by, C. O. Jaggers, Presi- 
dent.”’ 


On objection indorsement was excluded, whereupon plaintiff fur- 
ther testified that C. O. Jaggers was then president of the corpora- 
tion, and that the indorsement on the note was in his handwriting. 
The indorsement was again offered in evidence, and on objection was 
again excluded. At the request of the defendant, the court directed 
a verdict for the defendant. 

Eyster & Eyster, of Albany, for appellant. 

Wert & Hutson and 8S. A. Lynne, all of Decatur, for appellee. 


SOMERVILLE, J.—Under the Negotiable Instruments Law: 


‘‘The indorsement or assignment of the instrument by a corpora- 
tion or by an infant passes the property therein, notwithstanding 
that from want of capacity the corporation or infant may incur no 
liability thereon.’’ Code § 4979. 


The plaintiff in this case sufficiently proved his title to the note, 
and his right to maintain a suit thereon, when he exhibited the 
note indorsed in blank by the payee corporation, by the act of its 
president, whose signature was duly proven, and showed that he was 
a purchaser in due course under the principles of the law merchant. 

So far as the authority of the president is concerned, it must 
always be prima facie presumed that the president of a manufactur- 
ing or trading corporation is authorized to discount and transfer, in 
course of its business, negotiable instruments payable to or held by 
the corporation. Merchants’ Nat. Bk. v. Gas Lt. Co., 159 Mass. 505, 
34 N. E. 1083, 38 Am. St. Rep. 453; lowa Nat. Bk. v. Sherman, 17 
S. D. 396, 97 N. W. 12, 106 Am. St. Rep. 778; Mann v. Second Nat. 
Bk., 34 Kan. 746. 10 Pac. 150; Nichols v. Frothingham, 45 Me. 220, 
71 Am. Dec. 539; Milwaukee Trust Co. v. Van Walkenburgh, 132 
Wis. 638, 112 N. W. 1083; 1 Daniel on Neg. Inst. (6th Ed) § 394; 
14a Corp. Jur. 735, § 2783, notes 2 and 3. See, also, Stouffer v. 
Smith-Davis Hdw. Co., 154 Ala. 301, 45 South. 621, 129 Am. St. Rep. 
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59. That presumption is of course conclusive in favor of a holder 
of the instrument in due course. 

Whether or not such a presumption would be given effect in an 
action by the transferee against the indorsing corporation, to hold it 
liable on the indorsement, is a question with which we are not here 
concerned, and upon which the authorities differ. 14a Corp. Jur. 
454, § 2312; Id., 736, § 2785. 

The case of U. I. W. Co. v. U. N. S. Co., 157 Ala. 645, 47 South. 
652, did not involve the rights of a purchaser in due course of com- 
mercial paper, and is not in point. 

We conclude that the trial court erred in excluding from the 
evidence the indorsement by the Fertilizer Company, by its president, 
as shown oi the back of the note in suit. 

Some of the special pleas set up usury in the principal note for 
$4,000 executed to plaintiff by the Fertilizer Company, probably en 
the theory that usury in the principal note deprives the payee of his 
standing as a holder in due course of the collateral note indorsed to 
him as security. But there is no such relation between the principal 
and the collateral note, and— 


**the pledgee is allowed to enforce the payment of the collateral note, 
where received before maturity, for an advance without notice given 
upon a usurious loan, as any other holder for value, in the usual course 
of business.’’ Colebrooke on Coll. Securities (2d Ed.) 239, § 134. 

A consideration of other questions argued by counsel would seem 
to be unnecessary. 

Let the judgment be reversed, and the cause remanded for an- 
other trial. 

Reversed and remanded. 


PURCHASER OF TRADE ACCEPTANCE A HOLD- 
ER IN DUE COURSE 


Keith v. Tsue Chong, Supreme Court of Washington. 205 Pac. Rep. 
834. 


The plaintiff sued the defendant as acceptor of a trade accept- 
ance. The defendant claimed that the goods, for which the accept- 
ance was given, had not been delivered. It was held that, as the 
plaintiff had taken the acceptance in good faith, he was a holder 
in due course, and entitled, as such, to recover from the acceptor, 
notwithstanding the defense interposed... 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 420. ; 
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Action by William C. Keith against Tsue Chong and another, co- 
partners doing business under the firm name and style of the Tsue 
Chong Company. Judgment for plaintiff, and defendants appeal. 
Affirmed. 

Riddell & Brackett, of Seattle, for appelants. 
Poe & Falkner, of Seattle, for respondent. 














PER CURIAM.—The foundation of this action is a trade accept- 
ance which the plaintiff alleged he purchased before maturity in good 
faith and for a valuable consideration. With the indorsement thereon, 
it is as follows: 











**Seattle, Wash., March 12, 1920. 
“$600.00. 35 days after sight pay to the order of ourselves six 
hundred dollars. The obligation of the acceptor hereof arises out of 
the purchase of goods from the drawer as per invoice of , 19—. 
‘*Northwest M. & Gr. Co., 
“By G. H. De Wolf. 
**Accepted March 12, 1920, payable at First National Bank. 
‘*By Tsue Chong. 
**Louis Pond.’’ 
Indorsement on back: 
‘*‘Northwest M. & Gr. Co. 
“*G. H. De Wolfe.’’ 

























The trial court entered findings, conclusions, and judgment for 
the plaintiff. It is stated by the appellants that— 









‘The sole question in controversy upon this appeal is whether the 
court correctly found from the testimony that respondent, Keith, was 
a purchaser in good faith for value prior to maturity.’’ 










It appears from the evidence that as between the drawer and 
acceptor of the instrument it was given in consideration of the future 
delivery of goods. It also appears that after the respondent purchased 
the instrument and prior to its maturity a portion of the goods were 
delivered and accepted by the appellants. The remainder of the 
goods were not delivered by the seller. 

Citing the case of Gross v. Bennington, 52 Wash. 417, 100 Pac. 846, 
to the effect that an indorsee who acquires negotiable paper knowing 
the promisor is bankrupt acquires it with notice of its infirmity, 
reliance is had in this case upon the testimony to the effect that the 
respondent knew and admitted that the drawer of the present instru- 
ment was bankrupt. But an examination of the proof shows he made 
that admission with reference to a date some two months after he 
purchased the instrument. His admission was of a date he talked 
with the deputy prosecuting attorney concerning a criminal action 
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against De Wolf which the deputy prosecuting attorney said was 
about the middle of May, 1920, some two months after the respondent 
had purchased the paper in question. 

But it seems to us to be needless to discuss all of the features and 
details of the transaction brought out in the evidence and mentioned 
in the argument. Essentially they are only questions of fact. In this 
kind of a case it is not so much a question of knowledge on the part 
of the indorsee of circumstances that excites suspicion, but the test is: 
Did he act in good faith? Scandinavian-American Bank v. Johnston, 
63 Wash. 187, 115 Pac. 102. Tested by that rule, an examination of 
the evidence, in the light of the respect accorded the opinion of the 
judge who tried the case, satisfies us that the judgment should be, and 
it is hereby, affirmed. 


BANK LIABLE IN PAYING CHECKS SIGNED BY 
AGENT 


Goodloe v. Fidelty Bank, Supreme Court of North Carolina. 111 S. E. 
Rep. 516. 


The plaintiff had one Weaver deposit money for her in the 
defendant bank. When he made the deposit, the bank delivered to 
him a pass-book in the plaintiff’s name. Acting without authority, 
Weaver arranged with the teller of the bank that he should be 
permitted to draw against the deposit by signing checks in the 
plaintiff’s name. He subsequently drew out the money. It was 
held that the bank was liable to the plaintiff. The agent’s authority 
to deposit did not constitute authority to draw against the deposit 
and the checks drawn by Weaver were, therefore, paid by the bank 
without authority. 


Action by Rebecca Goodloe against the Fidelty Bank. Judgment 
for defendant, and plaintiff appeals. Reversed. 

R. O. Everett, of Durham, for appellant. 

Fuller, Reade & Fuller, of Durham, for appellee. 


STACY.—This was an action commenced in the court of a justice 
of the peace, and tried de novo on appeal to the superior court of 
Durham county. In the latter court the parties waived a jury trial, 
and submitted the case to his honor for determination on an agreed 
statement of facts, the material parts of which were as follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 881. 
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On August 16, 1917, Rebecca Goodloe had Eugene Weaver to 
deposit to her credit in the Fidelity Bank the sum of $143. No part 
of said sum was ever drawn out by the plaintiff, and she at no time 
gave authority to any one to withdraw the same. 

When Eugene. Weaver deposited said money in the bank he had 
an agreement with the teller that he might check the deposit out by 
signing the checks: Rebecca Goodloe, per Eugene Weaver. The pass- 
book was made out in the name of Rebecea Goodloe, and the account 
stood in her name on the books of the bank. Eugene Weaver was 
permitted by the defendant to draw out said account, and he had the 
passbook in his possession at the time of his death in 1921. The defend- 
ant permitted this to be done without authority from the plaintiff and 
without her knowledge or consent. 

The defendant bank had no direct dealings or communication with 
Rebecca Goodloe at any time prior to the death of Eugene Weaver, 
and the defendant was never notified by her not to pay said money 
to Weaver. 

Upon these, the facts chiefly relevant, we think his honor should 
have rendered judgment in favor of the plaintiff. The actual or 
implied authority of Weaver to withdraw said deposit (Heath v. Trust 
Co., 184 Mass. 481, 69, N. E. 215) is specifically negatived by the 
facts agreed ; hence we are driven to the conclusion that the defendant 
has paid out the plaintiff’s money wrongfully and without authority. 
2 C. J. 664; 7 C. J. 641; 3 R. C. L. 546. 

A bank ‘‘receives the depositor’s funds upon the implied condition 
of disbursing them according to his order, and upon an accounting is 
liable for all such sums deposited, as it has paid away without receiving 
valid directions therefor.’’ Crawford v. Bank, 100 N. Y. 50, 2 N. E. 
881, 53 Am. Rep. 152. Again, in Hall v. Fuller, 5 B. & C. 750, Bailey, 
J., speaking for the court said: 


‘Tf the banker unfortunately pay money belonging to the customer 
upon an order not genuine he must suffer, and to justify the payment 
he must show that the order was genuine, not in the signature only, 
but in every respect.’’ 


Applying these principles to the facts in hand, we think the plaintiff 
is entitled to recover. This will be certified to the superior court, to 
the end that judgment may be entered for the plaintiff on the agreed 
statement of facts. 


Reversed. 
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CHECK PAYABLE TO CORPORATION INDORSED 
BY OFFICER 


Harry M. Lasker, Inc. v. Mutual Bank of Roseville, New York Supreme 
Court, Special Term. 194 N. Y. Supp. 379. Appellate Division, 
194 N. Y. Supp. 381. 


The plaintiff drew a check for $7378 on his bank and delivered 
it to the corporation, to which it was payable. The president and 
secretary of the corporation indorsed the check in the name of the 
corporation. They then indorsed it in their individual names, 
after which it was indorsed by one Simon. The check was deposited 
in the defendant bank by one of its depositors and collected, the 
proceeds apparently being converted by the officers to their own 
use. It was held that the fact that the check was indorsed 
individually by the officers of the payee corporation was not 
sufficient to give notice to the defendant bank that they were 
appropriating the proceeds of the check and that the defendant 
bank was not liable to the plaintiff. 


Action by Harry M. Lasker, Inc., against the Mutual Bank of Rose- 
ville. Heard on defendant’s motion to vacate attachment. Motion 


granted. 
Order affirmed — App. Div. —, 194 N. Y. Supp. 381. 


LEHMAN, J.— The defendant has moved to vacate an attachment 
for insufficiency of the affidavits upon which the attachment is based. 
The original affidavits, complaint, and supplementary affidavits offered 
by the plaintiff upon this motion show that on May 2, 1921, the plaintiff 
executed and delivered to the B. & B. Motor Sales Corporation its 
check, drawn upon the Gotham National Bank of New York to the 
order of the corporation in the sum of $7,378. The check was person- 
ally delivered to the secretary of the corporation, and subsequently paid 
by the bank upon which it was drawn. The check was indorsed by the 
corporation, through its president and secretary, in blank, and after 
this indorsement appear the personal indorsements of these two officers, 
and then apparently two indorsements in blank which have been erased, 
and the blank indorsement of one Max Simon. There are further in- 
dorsements which tend to show collection of the check by this defend- 
ant bank, and it appears that this bank did collect the check, and paid 
out the greater portion thereof to its own depositor, an@,applied the 
balance to his account. Neither the check nor its proceeds were ever 
employed for any corporate use or purpose of the B. & B. Motor Sales 
Corporation, or deposited in its account, and apparently the check was 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 321. 
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converted by the corporation officers and used for their own account. 
Any right of action of the corporation for the conversion of the 
check or its proceeds has been assigned to the plaintiff. 

It is not disputed that the president and secretary of the cor- 
poration had authority to indorse checks in behalf of the corporation, 
but it is claimed that they had no authority to indorse a check except 
for corporate purposes, and that therefore the defendant acquired no 
title to the check or its proceeds. This statement of the law is not en- 
tirely accurate. The officers had general authority to indorse checks 
for corporate purposes, and even if they indorsed the check for other 
purposes ‘‘the indorsement would not be made ‘without the authority 
of the person whose signature it purports to be’’’ (Negotiable Instru- 
ments Law [Consol. Laws, ec. 38] § 42; Standard Steam Specialty Co. 
v. Corn Exchange Bank, 220 N. Y. 478, 116 N. E. 386, L. R. A. 1918B, 
575), and a subsequent holder would obtain good title, unless it had 
notice or warning that the officer was diverting the check. 

This rule, so far as I know, has never been seriously questioned, and 
any other rule would in effect render all corporate obligations non- 
negotiable, for each holder in turn would be required at his peril to 
learn whether the corporate officer drawing or indorsing the obligation 
had authority to make or transfer that particular obligation for the 
particular purpose for which it was used. The true rule is that parties 
dealing with corporations know that even a general authority to make 
or indorse a negotiable instrument is subject to the limitation that this 
authority is conferred only for a corporate purpose, and cannot be 
exercised for the officer’s personal benefit, and when they have know]l- 
edge or notice sufficient to put them on inquiry that the officers are us- 
ing their general authority for their own and not for corporate pur- 
poses, then they accept the instrument at their peril and acquire no title 
through any wrongfu! act on the part of the officers. The case of 
Wagner Trading Co. v. Battery Park Nat. Bank, 228 N. Y. 37, 126 N. 
E. 347, 9 A. L. R. 340, in spite of the broadness of its language, in my 
opinion lays down no other rule. 

The real question in this case is therefore whether it is shown that 
the defendant had such knowledge or notice. If it had such notice it 
must have been derived from the form of indorsement, whereby the 
officers added their personal signatures after their signatures as officers 
of the corporation. This fact, however, does not show that the officers 
personally obtained the proceeds of the check, and therefore could con- 
stitute no notice of such fact, if it be a fact. Corporate obligations fre- 
quently bear the personal indorsement of its officers, in order to give 
the instrument greater credit, and there is nothing in that fact alone 
which in my opinion, should put a holder on inquiry, particularly where 
the corporate indorsement is made by two officers. 
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The defendant bank is not shown to have had any dealings with these 
officers, but, so far as the papers before me show, it merely received 
from one of its depositors a check made payable to a corporation, in- 
dorsed by officers of the corporation having general authority to in- 
dorse, and bearing also their personal indorsements, which are unnec- 
essary to pass title, and therefore presumably placed thereon only to 
afford the holder additional security. 

Motion to vacate attachment is therefore granted, with $10 costs. 


ON APPEAL 
Appellate Division, 194 N. Y. Supp. 381. 


Appeal from Special Term, New York County. 

Action by Harry M. Lasker, Inc., against the Mutual Bank of Rose- 
ville. From an order vacating an attachment (194 N. Y. Supp. 379), 
plaintiff appeals. Affirmed. 

Argued before CLARKE, P. J., and LAUGHLIN, DOWLING, 
PAGE, and MERRELL, JJ. 

Pitkin, Rosensohn & Henderson, of New York City (Julius Weiss, 
of New York City, of counsel), for appellant. 

Clark, Reynolds & Hinds, of New York City (Leonard J. Reynolds, 
of New York City, of counsel, and Edward F. Clark, of New York 
City, on the brief), for respondent. 


PAGE, J.—The action is for a conversion of a check drawn by the 
plaintiff on the Gotham National Bank and payable to the B. & B. Mo- 
tor Sales Corporation in the amount of $7,378. The check was deliv- 
ered to Max Vaz, the secretary of the B. & B. Motor Sales Corporation. 
The check was certified and two days after its date was presented to 
the Gotham National Bank and paid. It then bore the following in- 
dorsements : 


**B. & B. Motor Sales Corp., L. W. Brown, Pres., Max Vaz, Secre- 
tary.”” ‘‘L. W. Brown.’’ ‘‘Max Vaz.’’ ‘‘Max Simon.’’ 


—and the indorsement by means of which the check was passed 
through the banks for collection on behalf of the defendant. The de- 
fendant received the proceeds of this check and credited the same to 
the account of its depositor, who had withdrawn the greater portion of 
the proceeds thereof prior to any actual notice to the defendant that 
there was any claim of wrongdoing in reference to its negotiation. 
The B. & B. Motor Sales Corporation was duly adjudicated a bank- 
rupt in the United States Court for the District of New Jersey. The 
trustee in bankruptcy of the said corporation had assigned to the plain- 
tiff all the right, title, and interest of the B. & B. Motor Sales Corpora- 
tion or of the estate in bankruptcy of said corporation, in and to any 
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causes of action which said corporation or estate has or may have 
against any and all indorsers, indorsees, assignees, and/or transferees 
of the said check or the proceeds thereof. 

The defendant is a foreign corporation, and the plaintiff caused an 
attachment to be issued against the defendant’s property upon affidavits 
showing the foregoing facts, and the affidavit of the trustee in bank- 
ruptey that the books and records of the said corporation do not show 
that the said check was ever deposited to the account of the said cor- 
poration, or that any of the proceeds of said check were ever paid to 
the said corporation, or to the receiver or trustee in bankruptcy of said 
corporation, or were ever employed for any corporate purpose. The 
defendant, appearing specially for that purpose, moved to vacate the 
attachment for the insufficiency of the papers on which it was granted. 

The question in the case resolved itself simply into this: Was the 
fact that the check was indorsed, in addition to the corporate indorse- 
ment by the two officers individually, sufficient to charge the defendant 
with notice that the check had been diverted to their own use? Mr. 
Justice Lehman’s opinion at Special Term (194 N. Y. Supp. 379) sat- 
isfactorily discusses and answers this question, and we should not think 
it necessary to express any further opinion, were it not for the claim 
of the appellant’s counsel that this case is controlled by Wagner Trad- 
ing Co. v. Battery Park Nat. Bank, 228 N. Y. 37, 126 N. E. 347, 9 A. 
L. R. 340. In fact, he states that the complaint in the instant case 
was modeled upon the complaint in that case. The Wagner Case is 
in my opinion, clearly to be distinguished from the instant case. Wag- 
ner was the president of the corporation, he indorsed 15 checks that 
were payable to the corporation, ‘‘Wagner Trading Company, C. J. 
Wagner, Pres.,’’ and deposited them to the credit of his personal ac- 
count in the defendant bank. The court said that Wagner had authori- 
ty to indorse the checks, but only for the purpose of the corporation’s 
business, and not to transfer the checks personally or for his personal 
use, and continued: 


‘*When it accepted the checks payable to the plaintiff and indorsed 
by Wagner as president of the plaintiff for deposit to the account of 
Wagner himself, it did so at its peril to ascertain whether Wagner had 
authority to indorse them and by his indorsement to transfer the money 
paid thereon to his personal account.”’ 


The bank had notice that Wagner was appropriating a check, pay- 
able to the corporation, to his own use, and a reasonably prudent person 
would have inquired as to his authority. The mere fact that the check 
bore the personal indorsement of the officers of the corporation did 
not show an appropriation of the proceeds thereof to their own person- 
al use, nor was that fact alone sufficient to put the defendant upon in- 
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quiry and charge it with knowledge of any fact such inquiry would 
have disclosed. 
The order will be affirmed, with $10 costs and disbursements. All 


concur. 


LIABILITY OF BANK TO PAYEE OF CHECK ON 
FORGED INDORSEMENT 


Lone Star Trucking Company v. City National Bank of Commerce, 
‘Court of Civil Appeals of Texas, 240 S. W. Rep. 1000. 


The plaintiff received a check for $310, payable to its order 
and drawn on the defendant bank. Some person forged the plain- 
tiff’s indorsement on the check and collected it from the bank. It 
was held that these facts did not render the bank liable to the 
plaintiff. In some cases, it has been held that where the drawee 
bank pays a check bearing a forged indorsement, it is liable to the 
payee, on the. theory that the payment of the check is equivalent 
to a certification. This case holds, with the weight of authority, 
that neither stamping the word ‘‘paid’’ on the check, nor retaining 
the check after paying it, constitutes a certification. 


Action by the Lone Star Trucking Company against the City Na- 
tional Bank of Commerce. From a judgment for defendant, plaintiff 
appeals. Affirmed. 

Weeks, Morrow & Francis, of Wichita Falls, for appellant. 

Bullington, Boone, Humphrey & Hoffman, of Wichita Falls, for 
appellee. 


BOYCE, J.— Appellant, Lone Star Trucking Company, brought 
this suit against the appellee bank, alleging that the Texas & Pacific 
Oil Company drew a check for the sum of $310 on the defendant bank, 
payable to the order of plaintiff; that the bank paid said check to 
one John McCole, who forged the plaintiff’s name to the indorsement 
thereon and presented it for payment and who absconded with such 
funds ; that the plaintiff has presented said check to the bank for pay- 
ment, which has been refused. 

It appeared on the trial that the bank did pay such check to John 
McCole; that the check was thereupon stamped ‘‘Paid’“and charged 
to the account of the Texas & Pacific Oil Company. An issue was made 
as to the authority of John McCole to indorse the name of the plaintiff 
and collect the check, and the jury found that he did have such au- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 381. 
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thority. The jury further found that the funds represented by such 
check belonged to John McCole. Judgment was rendered for defend- 
ant. 

We think the findings of the jury, as stated, are not supported 
by the evidence, but, as we have concluded that the plaintiff was not 
entitled to recover in any event, we need not discuss the evidence, 
but will dispose of the case on the assumption that the indorsement 
was a forgery, and the payment to McCole unauthorized. 

Prior to the adoption of the Negotiable Instruments Law the Texas 
courts had held, in accordance with the weight of authority elsewhere, 
that the payee of an unaccepted check could not sue the drawee be- 
eause there was no privity between them. House v. Kountze, 17 Tex. 
Civ. App. 402, 43 S. W. 561. There was a conflict in the authorities 
as to whether the payment of a check on a forged indorsement was 
such acceptance as to sustain an action on the check in favor of the 
original payee against the drawee. Justice Lurton, writing the opinion 
for the Supreme Court of the state of Tennessee, in the case of Pickle 
v. Muse, 88 Tenn. 380, 12 S. W. 919, 7 L. R. A. 93, 17 Am. St. Rep. 
900, took the affirmative of this question, and the Supreme Court of 
the United States, in the case of First National Bank v. Whitman, 94 
U. S. 343, 24 L. Ed. 229, took the negative. The respective opinions 
in these cases present very strongly the two sides of the question and 
need no elaboration. A collaboration of the authorities following the 
two lines of decision will be found in the notes in Annotated Cases, 
1917D, 1055, and 14 A. L. R. 764. We believe that the conclusion 
of the Supreme Court of the United States is sustained by better 
reason. As pointed out by Justice Snodgrass in the dissenting opinion 
in the case of Pickle v. Muse, supra, a divergence of decision of *such 
questions between the state courts and federal courts would result in 
an establishment of two standards of law to be administered as to the 
same transactions in the same state, as the state courts would follow 
the decision of the appellate courts of the state and the federal courts 
would follow that of the Supreme Court of the United States. We 
would therefore be inclined to follow the decision in the case of Bank 
v. Whitman, supra, if the question were to be decided independent 
of the Negotiable Instruments Law. 

The check in question was drawn after the Negotiable Instruments 
Law, passed by our Legislature in 1919 (Laws 1919, ec. 123 [Vernon’s 
Ann. Civ. St. Supp. 1922, arts. 6001—1 to 6001—197],) took effect 
and the rights of the parties are governed by its provisions. We 
quote the following section of the law for consideration in our further 
diseussion of the case: 


**See. 185. A check is a bill of exchange drawn on a bank payable 
on demand. Except as herein otherwise provided, the provisions of 
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this Act applicable to a bill of exchange payable on demand apply to 
a check.’’ Article 6001—185. 

‘‘See. 189. A check of itself does not operate as an assignment of 
any part of the funds to the credit of the drawer with the bank, and 
the bank is not liable to the holder, unless and until it accepts or 
certifies the check.’’ Article 6001—189. 

‘‘See. 132. The acceptance of a bill is the signification by the 
drawee of his assent to the order of the drawer. The acceptance must 
be in writing and signed by the drawee. It must not express that 
the drawee will perform his promise by any other means than the 
payment of money.’’ Article 6001—132. 

**See. 191. [In part.] ‘Acceptance’ means an acceptance com- 
pleted by delivery or notification.’’ Article 6001—191. 

‘*See. 137. Where a drawee to whom a bill is delivered for 
acceptance destroys the same or refuses within twenty-four hours after 
such delivery, or within such other period as the holder may allow, 
to return the bill accepted or nonaccepted to the holder, he will be 
deemed to have accepted the same.’’ Article 6001—137. 


It will be seen that under these provisions an acceptance is still 
necessary to sustain a suit by the payee, and a requirement, not a 
condition under the law before such legislation, is added that the 
acceptance be in writing. This latter requirement has led some of the 
courts that had formerly held that payment of the check on a forged 
indorsement was acceptance to recede from such position. Elyria Sav- 
ings & Banking Co. v. Walker Bin Co., 92 Ohio St. 406, 111 N. E. 
147, L. R. A. 1916D, 433, Ann. Cas. 1917D, 1055; Clark & Co. v. 
Warren Sav. Bank, 31 Pa. Super. Ct. 647. The opinions in the cases 
of State Bank of Chicago v. Mid-City Trust & Savings Bank, 295 II. 
599, 129 N. E. 498, 12 A. L. R. 989, and B. & O. Ry. Co. v. First Nat. 
Bank, 102 Va. 753, 47 S. E. 837, comment on the fact that under the 
Negotiable Instruments Law the acceptance must be in writing and 
intimate that this requirement adds strength to the conclusion that 
the so-called payment of the forged indorsement is not such an accept- 
ance. The four cases just cited and the case of State v. Bank of Com- 
merce, 133 Ark. 498, 202 S. W. 834, L. R. A. 1918F, 538, were all 
decided under a Negotiable Instruments Law, containing provisions 
identical with section 132 and the other sections of our law above quot- 
ed, with the exception of section 137, to which we shall presently 
refer. The Supreme Court of Ohio, in the case just referred to, says: 


‘‘Under the Negotiable Instruments Act (the court haviffg referred 
to provisions identical with those of our law) acceptance means an 
acceptance completed by delivery or notification. * * * * Did the 
stamping of the checks in question amount to an acceptance as con- 
templated by this statute? Payment is the natural and legitimate end 
of a check. Acceptance is essentially different. As has been said, 
it is the beginning of the active career of the instrument, and there 
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is added to its original vitality a new element of force and strength 
caleulated to prolong its existence and widen its sphere of usefulness. 
Acceptance contemplates a promise on the part of the drawee to do 
something. Where there is an acceptance, a contractual relation arises 
between the drawee and the holder. The stamping of these two checks 
by the bank and the charging of them to the account of the drawer 
was certainly not an acceptance within the meaning of these provi- 
sions.’’ 


The other cases cited are to the same effect. See, also, in this con- 
nection the opinion in the case of First National Bank v. Whitman, 
supra. 

It is suggested that the retention of the check by the bank is under 
the provisions of section 137, above quoted, an acceptance. In this 
connection we should say that there does not appear to have been 
any refusal on the part of the bank to deliver the check to the plain- 
tiff. It is alleged, as we have stated, that the bank refused to pay it 
on the plaintiff’s presentation thereof. This position may possibly be 
sustained by the decision in the case of Chamberlain Metal Weather 
Strip Co. v. Bank of Pleasanton, 98 Kan. 611, 160 Pac. 1138. We 
do not have access to the statutes of the state of Kansas, and we do 
not know whether the statutory provisions referred to in the case are 
the same as those of section 137 of our law. We may assume that it 
is. Mr. Brannon, in his work on the Negotiable Instruments Law, at 
page 369, makes this comment on this decision: 


‘‘There is a double objection to this case: First, section 137 does not 
apply to checks presented for payment. Second, the court failed to 
distinguish between the presentation or delivery for acceptance and 
presentment for payment. The check was not delivered for acceptance, 
either by the payee or by the wrongful possessor. If the bank refused 
to return the check to the payee his remedy was an action for conver- 
sion of the check.’’ 


The court, in the case of First National Bank v. Whitman, supra, 
in the concluding paragraph of the opinion, recognized the distinction 
insisted upon by Mr. Brannon in the above quotation. See, also, 
Westberg v. Chicago Lumber & Coal Co., 117 Wis. 589, 94 N. W. 572, 
and cases referred to in note in 17 L. R. A. (N.S.) 1266. It was held 
in the case of First National Bank v. Whitmore, 177 Fed. 397, 101 
C. C. A. 401, that the retention or destruction of drafts presented 
to the drawee for payment was not an acceptance within the meaning 
of this section of the Negotiable Instruments Law. We infer from 
Mr. Brannon’s note on section 137 that such provision is a part of 
the Negotiable Instruments Law of Virginia, Pennsylvania, and Ohio, 
and, if this be true, the authorities cited above from those states may 
be relied on to support the conclusion that retention of the check, 
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under the circumstances of its acquisition as in this case, does not 
constitute an acceptance, though no reference was made to this sec- 
tion of the law in the disposition of the cases. We do not think that. 
the possession of the check by the bank can be held to be an acceptance 
of the same within the meaning of this section of the law. The 
presentation for payment was not by the holder and was a wrong 
against him. Everything that was done by the bank was the result 
of mistake. The plaintiff, in order to recover of the bank, must 
repudiate the acts of McCole. Acceptance is a contract, express or 
implied. Certainly there was no express contract made between the 
bank and plaintiff, and the acts of the bank did not indicate any real 
agreement to thereafter pay the check to any one other than McCole. 
Under general principles of law there was no implied aceeptance from 
such act. 


*‘Such implication arises only when the bill is presented for 
acceptance, and that no one but the holder (payee or indorsee) can 
make such technical presentment. * * * * Only when the drawee 
knows that acceptance is expected would he suppose that his conduct 
ean lead to a belief that he does accept. Only when the presentment 
is by the holder, whose conduct and rights must be affected by accept- 
ance or refusal, is the drawee charged by the strict rules of the law 
merchant with notice that his conduct may so injuriously affect the 
person delivering the bill to him.’’ Westberg v. Chicago Lumber & 
Coal Co., 117 Wis. 593, 94 N. W. 573. 


In order to imply an agreement of acceptance contrary to the real 
intention of the bank, the facts ought to bring the case clearly within 
the terms of the law providing for such presumption. It is clear, we 
think, that section 137 was not intended to cover any such facts as 
are here presented, and that the terms of such section would have to 
be distorted and enlarged to bring them within its meaning. There 
may be still another obstacle in the way of holding that the retention 
of the check in this case was an acceptance (though we base our deci- 
sion on the conclusions already announced) in that. it does not appear 
how long the bank held the check, whether any demand was ever 
made for it by the plaintiff, and refusal to deliver by the bank. It 
seems to be the general rule that acceptance cannot be implied from 
mere retention, but either demand and refusal to return or destruction 
of the check must be shown. The authorities are not, however, 
harmonious as to this proposition. Brannon on Negotiable Instruments 
Law, pp. 367, 368; Westberg v. Chicago Lumber & Coal Co., supra; 
Wisner v. First National Bank, 220 Pa. 21, 68 Atl. 955, 17 L. R. A. 
(N. 8.) 1266, and note. 

The case of First National Bank v. Patterson (Tex. Civ. App.) 
185 S. W. 1018, cited by appellant, is not, we think, in point. In 
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that case a life insurance company drew its check on the National Bank 
of Commerce of St. Louis, Mo., payable to the order of the First 
National Bank of Snyder, Tex., A. M. Avant, and Ida A. Avant. The 
check was sent by the drawer to the bank at Snyder, with instruetions 
‘*to have the payees therein indorse the same to the order of W. H. 
Patterson and A. J. McDowell, and after the same had been so in- 
dorsed to forward the check to Patterson at Dallas.’’ The bank secured 
the indorsements, but, instead of forwarding to Patterson, as instructed, 
delivered the check to McDowell and cashed it for him. The difference 
between that case and this is obvious. The bank there violated express 
instructions given it for the purpose of protecting Patterson, who brought 
suit for damages sustained by reason thereof. Other cases are cited 
by appellant which are in point, such as Pickle v. Muse, supra, and 
other cases which follow that side of the conflict. Whatever may 
have been the weight of authority under the old law, we think the 
decided weight of authority of the cases decided under the Negotiable 
Instruments Law is in favor of the holding that the payment of the 
check on the forged indorsement is not an acceptance. We also think 
that this conclusion is sustained by the better reason, and we therefore 
hold that the piaintiff shows no right to maintain this suit against the 
defendant. The judgment will be affirmed. 


DEDUCTIONS IN ASSESSING TAX AGAINST 
BANK SHARES 


Creighton National Bank v. Knox County, Supreme Court of Nebraska, 
188 N. W. Rep. 301. 


In making the assessment upon shares of bank stock in the 
hands of the stockholders for purposes of taxation, under the laws 
of Nebraska, the assessor should not deduct from the total book 
value of the shares mortgage securities held by the bank, upon 
which the mortgagor has agreed to pay any tax which may be levied 
against the mortgage or the debt secured thereby. 


In making an assessment upon the shares of stock in the hands of 
the stockholders for purposes of taxation, the assessor should not de- 
duet from the total book value of the shares mortgage securities held 
by the banking corporation upon which the mortgagor has agreed to 
pay any tax which may be levied against the mortgage or the debt 
secured thereby. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1105. 
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In the matter of the assessment of the shares of capital stock of 
the Creighton National Bank of Creighton, Neb. The bank appeals 
from the assessment of Knox County and its Board of Supervisors, 
and from a judgment of the district court, affirming the assessments 
made by the board of equalization, the Bank appeals. Affirmed. 

W. A. Meserve and J. F. Green, both of Creighton, for appellant. 

P. H. Peterson, of Wausa, for appellees. 


DAY, J.—On April 1, 1915, the Creighton National Bank of 
Creighton, Nebraska, made a return to the assessor of Knox county 
for the purpose of fixing a value for taxation upon the shares of its 
capital stock. The schedule showed that the capital stock was $25,000, 
divided into 250 shares of $100 each, surplus, $8,500, and undivided 
profits of $698.26, making a total book value of its shares of $34,198.26. 

It was the claim of the bank that it was entitled to deduct from 
this aggregate amount the sum of $12,900, because the bank held 
on April 1, as part of its assets, notes secured by mortgages on real 
estate in this amount, in which the mortgagors agreed to pay the 
amount of any taxes which might be levied upon the debt secured 
by the mortgages. The assessor refused to make any deduction on 
account of this claim by the bank. An appeal was taken to the county 
board of equalization, where the board also refused to make the 
deduction. The bank then took an appeal to the district court, the 
ease being docket No. 3793. Nothing was done in the case until 
1919, when it was consolidated with another case between the same 
parties, and involving the same legal questions. 

It also appears that the bank made a similar return to the 
assessors for the year 1918. In that schedule the capital stock, surplus, 
and undivided profits amounted in the aggregate to the sum of $40,- 
207.43. At that time it was the claim of the bank that among its 
assets were notes secured by real estate mortgages aggregating $22,789, 
in which the mortgagors agreed to pay, any tax which might be 
levied upon the debt secured by such mortgages, and also that it held 
$8,200 of Liberty Bonds. The bank contended that the amount of 
these mortgages and the Liberty Bonds should ne deducted from the 
total assets for the purpose of ascertaining the taxable value of the 
shares of its capital stock. The same process was had before the 
assessor and the board of equalization as was had in the assessment 
for the year 1915, and it resulted adversely to the bank’s claim. An 
appeal was likewise taken to the district court to review the assess- 
ment for the year 1918. The two cases were consolidated. 

Upon the trial the district court affirmed the assessment made by 
the board of equalization. From this judgment the plaintiff appeals. 

We think the legal questions presented on this appeal have been 
settled by the decisions of this court in Nemaha County Bank v. 
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County Board, 103 Neb. 53, 170 N. W. 500, and State v. First Nat. 
Bank, 103 Neb. 280, 171 N. W. 912. In the Nemaha County Bank 
Case, as in the case at bar, it was contended that the amount of 
certain mortgages owned by the bank, in which the mortgagors agreed 
to pay the taxes, should be deducted from the total value of the 
shares of stock for the purpose of determining the value of the shares 
for taxation. In that case section 6343, Rev. St. 1913, as amended 
by Laws 1915, ¢. 108, was construed and it was held that such 
mortgage securities should not be deducted from the total valuation 
of the shares of capital stock in arriving at the valuation of each 
share for taxation. 

The case of State v. First Nat. Bank, 103 Neb. 280, 171 N. W. 912, 
presented the question whether certain liberty bonds owned by the 
bank, and admittedly tax exempt, should be deducted from the total 
value of the shares of stock for the purpose of determining the value 
of ‘the shares of stock in the hands of stockholders for taxation, and 
it was held that the bonds could not be deducted. In that case the 
court reviewed section 6343, Rev. St. 1913, as amended by Laws 1915, e. 
108 (not necessary to be here set out), and held that the tax con- 
templated by that section of the statute is a tax upon the shares 
of stock in the hands of the stockholders, and is not a tax upon the 
property or assets of the banking corporation. It was clearly pointed 
out that the shares of stock of the corporation are a distinct entity 
from the proprety or assets of the corporation itself. 

We are satisfied with the reasoning of these cases, and the con- 
struction’ placed upon section 6343, Rev. St. 1913, as amended by 
Laws 1915, ce. 108, and are not inclined to disturb the rule therein 
announced. 

The argument is made that the bank became the owner of a part 
of the mortgages before the amendment of 1915 to section 6343, Rev. 
St. 1913, became operative, and that the effect of the amendment, if 
literally enforced, is to impair the obligations of the bank’s contracts. 
The argument is founded on a wrong premise. It assumes that the 
stockholders are the owners of the mortgages, when in fact the bank- 
ing corporation, a distinct entity, is the owner. The contract between 
the bank and the several mortgagors is not disturbed. The stock- 
holders whose shares are being taxed have no contract relation with 
the mortgagors. 

We conclude that in laying a tax upon the shares of stock in the 
hands of the stockholders the taxing authorities were not required 
to deduct the value of the mortgages owned by the bank in which the 
mortgagors agreed to pay the taxes which might be laid against the 
debt secured by the mortgages. 

The judgment of the district court is affirmed. 
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CONFLICT BETWEEN WRITTEN AMOUNT AND 
FIGURES IN NOTE 


Bonn v. Maertz, Supreme Court of Minnesota. 188 N. W. Rep. 262. 


Where there is a discrepancy between the written amount and 
the figures in a note and the written amount is not ambiguous or 
uncertain, the written amount prevails over the figures. The figures 
in the margin of the note sued on were $9,060, while the writter 
amount was expressed ‘‘nine hounderd and sixty dollars.’’ It 
was held that the written amount, although misspelled, was not 
ambiguous and that the note was to be regarded as one for $960. 


Action by Joseph Bonn against Joseph Maertz. Judgment for 
defendant. New trial denied, and plaintiff appeals. Order affirmed. 

R. S. Jones and Victor M. Petersen, both of Minneapolis, for 
appellant. 


HALLAM, J.—1. This is an action on a promissory note. The 
note was given in 1917 to Mary Bonn, now deceased, and is now owned 
by plaintiff. The only question in the case is as to the amount named 
in the note. The note is here reproduced: 

E. W. Komarek, of New Prague, for respondent. 


Ma ee a 
Vlatue secre, alte a halos. efeteand after nd uh 
AMhehateiofe SN _ fiend fopanniny senslat fa 


The writing is bad, likewise the spelling. Defendant contends 
that the amount written is ‘‘nine hundred and sixty dollars,’’ with 
the word ‘‘hundred’’ misspelled, and that the figures are frroneous. 
Plaintiff contends that the writing is ambiguous and that for that 
reason the figures control. The trial court, trying the case without 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 74. 
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a jury, found that the written portion of the note contains the words 
nine ‘‘hounderd’’ and sixty dollars and gave judgment only for that 
amount. 

The law governing the case is clear. It is all contained in G. S. 
1913, § 5829, part of the Negotiable Instruments Act. This section 
reads as follows: 


‘*Where the sum payable is expressed in words and also in figures 
and there is a discrepancy between the two, the sum denoted by the 
words is the sum payable; but if the words are ambiguous or uncertain, 
reference may be had to the figures to fix the amount.”’ 


We think the trial court rightly held that the word as to which 
question is raised was meant for ‘‘hundred.’’ From examination of 
the note itself there could hardly be a doubt. A number of other 
documents were produced in which defendant had written what was 
plainly intended for ‘‘hundred’’ with the same chirography and spell- 
ing. The written words are not ambiguous or uncertain. They prevail 
over the figures. The decision was right. 


NORTH CAROLINA NON-MEMBER BANK MUST 
REMIT AT PAR 


Farmers & Merchants Bank v. Federal Reserve Bank of Richmond, 
Virginia, North Carolina Supreme Court, Spring Term 1922. 


The North Carolina statute (Chapter 20, Laws of 1921) au- 
thorizes state banks in North Carolina to charge exchange of 
one-eighth of one per cent. on remittances for checks or a mini- 
mum fee of ten cents and provides that, where a Federal Reserve 
Bank, post office or express company presents checks at the 
counter of a drawee bank and demands payment in eash, the 
drawee may pay such checks by means of a draft upon its ex- 
change deposit. Under the Federal Reserve Act, checks received 
by a Federal Reserve Bank for collection must be collected 
at par. In this conflict of authority, the Federal law is supreme. 
The court holds that where the Federal Reserve Bank forwards 
for collection a check drawn on a non-member bank, the Federal 
Reserve Bank may refuse to receive a remittance for less than 
the face amount of the check sent for collection. And if the 
remittance is for less than the amount of the check, such check 
may be protested for non-payment. 


Appeal by defendants from Webb, J. Feb. term 1922 of union. 
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This action was brought by thirteen banks and trust companies 
organized under the laws of this state which are not members of 
the Federal Reserve System, against the Federal Reserve Bank of 
Richmond, Va., to obtain an injunction to prevent the Federal Re- 
serve Bank from refusing to accept exchange drafts drawn by the 
plaintiffs on their reserve deposits in payment for checks presented 
at the counters of plaintiff banks and from returning as dishonored 
checks drawn by various depositors upon the plaintiff banks which 
had been presented at their counters by the Federal Reserve Bank of 
Richmond but for which the plaintiffs had tendered drafts drawn 
by them upon their respective reserve depositories. A temporary re- 
straining order was awarded in accordance with the prayer of the 
complaint. The action having been brought by said banks for the 
benefit of themselves and such other like institutions who might join 
in the suit and the restraining order providing that all such institu- 
tions might become plaintiffs in the action and have the benefit of 
said restraining order, some 265 state banks and trust companies have 
become parties plaintiff as appears from the record. 

By agreement between counsel, trial by jury was waived and by 
consent the judge found the facts and upon the said finding of the 
facts adjudged : 

(1) That the defendant, Federal Reserve Bank of Richmond, 
is hereby enjoined from refusing to accept exchange drafts when 
tendered by the plaintiff banks in payment of checks drawn on them 
under the option given said banks under provisions of Chapter 20 
Laws N. C. ratified 5 Feb. 1921; 

(2) The said defendant is hereby enjoined from returning as 
dishonored any check, payment for which in exchange drafts by 
plaintiff banks or either of them, has been tendered under the pro- 
visions of said act and the defendant refuses to accept the same; 

(3) The said defendant is likewise enjoined from protesting 
for non-payment any check, payment for which in exchange drafts 
by plaintiff banks, or either of them, has been tendered under the 
provisions of said act and defendant refuses to accept the same; 

(4) The said defendant is likewise enjoined from publishing 
or authorizing the publication of the name of any of the plaintiff 
banks, literally or by inclusion, in any list or other publication 
designed for circulation among banking institutions generally, re- 
gardless of the name employed to designate such list or publication 
unless and until the bank thus published or included shal) have pre- 
viously given its consent to such publication. 

Appeal by the defendant. 

Alex W. Smith and Stack, Parker & Craig for plaintiffs. 

Connor & Hill, Henry W. Anderson, M. G. Wallace and C. W. 
Tillett, Jr., for defendant. 
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CLARK, C. J.—The defendant, Federal Reserve Bank of Rich- 
mond, is a banking corporation duly organized under the Acts of 
Congress and especially under a certain act known as the Federal 
Reserve Act. It is one of the 12 Federal Reserve Banks which were 
organized under the terms of that act and does business in accord- 
ance therewith, especially with the national banks and state member 
banks in the Fifth Federal Reserve District which consists of a 
portion of the state of West Virginia, the whole of Maryland, the 
District of Columbia, Virginia, North Carolina and South Carolina. 
Under the terms of this act, the member banks, which are the national 
banks in the above mentioned district and also certain state banks 
therein which have qualified for and been admitted to membership in 
the Federal Reserve System, are required to keep and maintain with 
the Federal Reserve Bank of Richmond certain balances as reserves. 
The member banks create these balances by sending to the Federal 
Reserve Bank for collection checks or other instruments which they 
have received on deposit or for collection. 

Since the business of all banking institutions consists largely in 
the handling of checks, it is clear that if the Federal Reserve Bank 
is to discharge efficiently its function as a reserve depository of its 
member banks, it must be able to collect their checks and other in- 
struments which are the ordinary means of making settlement of ac- 
counts and transmitting funds. When the Federal Reserve Banks 
were first organized they were not expressly empowered to accept for 
collection any check unless it was drawn upon a member bank or 
other Federal Reserve Bank. Since member banks receive checks not 
only upon other member banks but also upon non-member banks, and 
since the member banks which include most of the larger banks of 
the country, acted as agencies through which the non-member banks 
collected checks which they had received, it soon became evident 
that if the Federal Reserve Banks undertook to collect checks upon 
their member banks but could not collect for member banks checks 
upon non-member banks, a vast majority of checks upon member 
banks would pass through the Federal Reserve Banks while checks 
on non-member banks would be collected through other agencies. 

As the amount of the checks which any bank receives upon others 
and the amount of checks upon itself which it is compelled to pay, 
will usually be about the same, if a Federal Reserve Bank could 
handle all checks upon member banks but could receive from member 
banks only a portion of the checks which they themselves receive, in 
the course of time the flow of checks would be unequal and the mem- 
ber banks would be placed at a great disadvantage in their efforts 
to maintain proper reserves. As a consequence, Congress by the 
Act of 7 Sept. 1916 and of 21 June 1917, amended Sec. 13 of the 
Federal Reserve Act and authorized any Federal Reserve to receive 


—— 
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for collection from its member banks ‘‘checks and drafts payable upon 
presentation in its district,’’ thus removing any limitation upon the 
power of the Federal Reserve Bank to receive checks. From the 
very nature of a check no person is obliged to consider the drawee, 
or person upon whom it is drawn, before receiving it either as a holder 
or as an agent for collection. 

Under the law before the last mentioned amendment to the Federal 
Reserve Act, Federal Reserve Banks were required to- receive checks 
upon member banks for collection at par, and were, therefore, com- 
pelled to require member banks to pay them the full face amount of 
all checks received. It is obvious that if member banks ‘were com- 
pelled to pay the full face amount for all checks handled through 
the Federal Reserve Banks but such banks could not require non- 
member banks to pay the full face amount on checks drawn upon 
them, a great inequality would result because non-member banks 
would, through the agency of their member bank correspondents 
collect all checks upon any member bank at par; but would not pay 
to member banks checks drawn upon themselves at par. With this 
view, Congress expressly provided by the amendment of 21 June 1917 
that no charge for the payment of the checks and drafts and the 
remission therefor by exchange or otherwise shall be made against the 
Federal Reserve Bank. 

In exercise of the power thus conferred, the Federal Reserve 
Bank of Richmond undertook to make arrangements with all non- 
member banks in its district under which they would agree to remit 
at par for all checks which the Federal Reserve Bank received upon 
them. Prior to this time, it had been the custom of many small banks, 
especially those located in remote sections and thus free from compe- 
tition, to refuse to remit the full face amount for checks drawn upon 
them which were sent through the mails, but they insisted that inas- 
much as the check called for payment in money at their counters 
and not for a remission by draft or otherwise, they could refuse to 
pay any check until it was presented at their counters and that, 
therefore, if they undertook to remit for checks sent them by means 
of an exchange draft, they could, in consideration of their waiver of 
direct presentation demand a discount and remit not the full face 
amount of checks, but some lesser sum. This is called an exchange 
charge for remitting for checks. The amount of this charge or dis- 
count exacted in consideration of payment by draft rasher than in 
cash varied, but usually ran from 1/10 to 1/4 of 1% upon the amount 
of all checks so paid. 

Many non-member banks refused to make any agreement to pay 
the Federal Reserve Bank at par for checks sent them for collection 
through the mails. The Federal Reserve Bank of Richmond was 
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prohibited by the Federal Reserve Act from permitting any discount 
to be deducted from the face amount of checks which it held for 
collection. It sent representatives to the non-member banks in N. C. 
urging them to agree to remit at par, explaining that it believed 
that such practice would be for the mutual convenience of both 
parties and that an insistence by the non-member banks on their 
strict legal right to have a check presented for payment at their coun- 
ters and to pay the same only in legal money would be an inconvenient 
and expensive method of dealing, not only to the Federal Reserve 
Bank of Richmond, but also to the non-member banks. The non- 
member banks were at the same time also notified that if they should 
insist upon their legal right to require a presentation at their. counters 
of all checks drawn upon them when handled by a Federal Reserve 
Bank, the Federal Reserve Bank would be compelled to present the 
checks at their counters by means of duly authorized agents but if 
compelled to take this course the Federal Reserve Bank would, after 
such presentation, refuse to waive its right to insist upon payment in 
legal tender money. 

The Federal Reserve Bank made arrangements with certain resi- 
dents of the towns in which various non-member banks were situated 
to collect checks as its agents by means of personal presentation or it 
sent an employee to such town to act as its agent. 

On 15 November 1921, the Federal Reserve Bank of Richmond 
gave notice that it would collect checks upon all non-member banks 
in N. C. by sending them through the mail if the bank would agree to 
pay the full amount due upon the checks, or by personal presentation 
by the agent if the non-member bank refused to pay the full amount 
of the check unless presented personally at its counter. 

The Legislature of N. C., Laws 1921, Chapter 20, authorized state 
banks in N. C. to charge a fee not in excess of 1/8 of 1% on remit- 
tances covering checks, or a minimum fee of 10 cents and provided 
that in the event a Federal Reserve Bank, post office, or express com- 
pany should present checks at the counters of the drawee bank and 
demand payment in cash, such drawee bank should be permitted to 
pay by means of a draft drawn upon its exchange deposit, excepting 
however, checks payable to the state or to the Federal government 
and checks upon which the drawer had expressly designated to the 
contrary. The defendant bank, being advised that this statute was 
unconstitutional presented the checks at the counter of the drawee 
bank, demanding the full amount due and returned the checks as 
dishonored when payment in full was refused. In returning checks 
which had been so presented, the Federal Reserve Bank of Richmond 
was careful to state that the check had been duly presented and that 
payment in money at its face amount had been demanded but had 
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been refused as the drawee bank claimed the right to oa its 
obligation by its own draft. 

The plaintiffs in this proceeding sought to restrain the Federal 
Reserve Bank of Richmond, from returning any check presented 
under these circumstances and to require it to accept an exchange 
draft from the plaintiffs when any check had been thus presented 
to them regardless where such exchange draft was payable or whether 
or not the payment of it could be indefinitely postponed, as sug- 
gested in the argument, by a succession of such exchange drafts. 

The plaintiffs, however, in addition to the economic effect of the 
Federal statute which forbids the payment by the Reserve Bank 
of a charge for collection of checks thus forcing, as they claim, all 
collection to be made through the Federal Reserve Bank who can 
thus collect without charge, made the further allegation that the de- 
fendant was undertaking to coerce the non-member banks to abandon 
their right to charge for remitting for collections of checks upon them 
by saving up checks over a considerable period of time until they 
reached a large amount and then demanding them at the counter 
with the probable effect of driving the bank into liquidation. 

We need not consider this allegation which was not only denied 
by the defendant but which the court has found as a fact to be un- 
true, and the plaintiffs have taken no exception to such finding. It 
would be unnecessary to notice this proposition but that such con- 
dyet was condemned by Mr. Justice Holmes in the case of the 
American Bank & Trust Co. v. Federal Reserve Bank of Atlanta, 
opinion filed 16 May 1921. That decision was rendered upon a de- 
murrer on which, of course, the court assumed that all the allega- 
tions of the bill and all reasonable inferences from them were true. 
The finding of fact on the trial in the present case, eliminated this 
question entirely from our consideration. 

The record and briefs in this case are voluminous and the argu- 
ment has been very elaborate and able as the importance of the case 
demanded. 

The Federal Reserve Bank under the provision of the Federal 
statute has the right to receive for collection a check drawn upen a 
non-member bank, or upon any other person within its district under 
the clear unmistakable terms of the act. 

The amendment made 21 June 1917 to See. 13 of the Federal Re- 
serve Act provides that no charge for the payment of thé*checks and 
drafts and the remission therefor for exchange or otherwise shall be 
made against the Federal Reserve Bank. 

The real question, therefor, presented for us is whether the Legis- 
lature of N. C. can by the act above mentioned, Chap. 20 Laws 1921, 
interfere with this provision or regulation of the Federal corporation 
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by a valid Act of Congress by providing that a state bank need not 
pay its obligations in lawful money when checks, which upon their 
face are unconditional orders for the payment of money, are presented 
by Federal Reserve Banks. 

The question may be presented concretely by this homely illus- 
tration. Suppose a farmer or merchant or other citizen of this state 
should send his check for $1,000, drawn on a bank in this state, in 
payment of a purchase of goods or other article, to New York. The 
person receiving it would place this check, in the ordinary course of 
business, to his’credit in some bank in that city, which bank in or- 
dinary usage would sometimes charge for collection a small sum based 
upon the interest for the time usually occupied in sending the check 
to the bank here and the return of the collection to the bank in New 
York. As to this charge, which is a matter between the depositor and 
his bank, there is no controversy here. When such check is sent to 
this state it has been not unusual heretofore, for the bank here to 
make its remittance by exchange on New York and to charge a fee for 
the service but since the amendment to Sec. 13 of the Federal Reserve 
Bank Act of 21 June 1917, if such check from New York is remitted 
through the Federal Reserve Bank no charge can be made for ex- 
change in remitting the proceeds and if the bank here should remit 
anything less than the face of the check, $1,000, to the Federal Reserve 
Bank, the Federal Reserve Bank in observance of the provisions of 
the above amendment to Sec. 13 will refuse to accept it as payment 
and notify its correspondent in New York why the check has been 
protested for non-payment. The plaintiffs complain that the result 
is that all checks will be sent for collection through the Federal 
Reserve Banks system but that is an economic result with which this 
court has nothing to do. This may or may not have been the inten- 
tion of Congress in making the amendment but the Federal Reserve 
Bank Act has been held valid and the amendment of 1917 was a valid 
regulation over the corporation created by it which Congress had the 
power to make. Conceding that Congress cannot require the bank 
here to remit without charge for its trouble, Congress by forbidding 
the charge prevents the Reserve Bank from allowing such charge 
(and the total of such charges if made throughout the country would 
amount to $135,000,000 annually) and the Reserve Bank has no alter- 
native except to demand payment of the face amount over the counter 
in legal tender from which no state can release the paying bank 
without violation of the U. S. Constitution, and of its obligation to 
the drawer and the destruction of its business by the protests of the 
checks of its customers. 

The statute of N. C., Chapter 20, 1921, was intended for the 
benefit of the state bank in this state, by authorizing them to continue 
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to charge exchange for remitting by draft or otherwise for checks 
sent to them through the mails, but however desirable that policy may 
be, it is clearly in conflict with the valid constitutional provision of 
the Federal statute. No act of this state can authorize the drawee 
bank to pay less than the face amount of the check drawn upon it 
by its depositor or to remit its check in payment or pay it other- 
wise than in legal money. Nor can it require that the Federal 
Reserve Bank shall pay a fee or that the bank here may remit less 
than the face value of the check when the Federal statute forbids 
such charge. It is true that the Federal Reserve Bank as holder of 
the check has no contract rights with the drawee bank until the 
check is presented but as holder it can require payment of the face 
amount on the check in legal tender and under the Act of Congress 
it cannot pay a deduction from that face value by accepting a remit- 
tance to the Reserve Bank of a lesser amount. The Reserve Bank 
always encloses with the check sent to the paying bank a stamped and 
addressed envelope for the check to be remitted in payment, which 
must be for the face amount of the check sent. 

The Federal statute, being a regulation of the Federal Corporation 
by Congress, the Act of this state authorizing the paying bank here 
to exact exchange is in direct conflict with the duty imposed upon the 
Federal Reserve Bank by the Act of Congress and the Reserve Bank 
acts within its duty to observe the provision of the Federal Act by 
refusing to receive a check for less than the face amount of the check 
sent by it for collection. It is true it cannot enforce payment of the 
face amount except by personal presentation of the check at the 
counter of the paying bank but it has a right to refuse a check sent 
to it by the paying bank for less than the full face amount and to 
protest the check it has sent here for collection for non-payment. The 
matter then becomes one between the drawer of the check and the 
paying bank who refuses to pay it. 

The U. S. Constitution, Art. VI, (Sec. 2) provides that the Con- 
stitution of the U. S. and the laws made in pursuance thereof, ‘‘shall 
be the supreme law of the land; and the judges in every state shall be 
bound thereby, anything in the Constitution or laws of any state to 
the contrary notwithstanding.’’ In the matter before us the Act of 
Congress which provides that no exchange shall be allowed by the 
Reserve Bank for remitting for the collection of any check by any 
bank is in direct conflict with the statute of this state gythorizing the 
paying bank to remit a lesser amount than the face amount of any 
check paid by it if sent to it through the mails by the Federal Re- 
serve Bank. In this conflict of authority, the Federal law is supreme. 
The injunction, therefore, was improvidently granted and the judg- 
ment must be reversed. 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 


By John Edson Brady 


§ 50. Inheritance Taxes. (Continued.) 


NEW MEXICO 


Rates of tax. Class 1, one per cent. on the entire amount over the 
exemption. 

Class 2, five per cent. on the entire amount above exemption. 

A transfer in contemplation of death is subject to an additional 
tax of one and one-half per cent. on the members of class 1 and three 
per cent. on the members of class 2. 


Classes of beneficiaries. Class 1 includes parent, husband, wife, 
lineal descendant, or legally adopted child of the decedent. 
Class 2 includes collateral kindred, stranger to the blood, corpora. 


tion, voluntary association or society. 


Exemptions. The following are entitled to an exemption of $10,- 
000: Parent, lineal descendant, legally adopted child or descendant 
of such child, wife or widow of a son, husband of a daughter (the 
terms son and daughter including adopted children), or the brother 
or sister of the decedent. This is not an exemption to each individual, 
but to those named as a class. Husband and wife are omitted from 
this list, apparently, through an error in drafting the statute. 

Estates not exceeding $500 in amount, passing to class 2, are 
exempt. 

When a portion of the property passes to those mentioned above 
as being entitled to the $10,000 exemption, and the remainder to per- 
sons included in class 2, the exemption is that portion of $10,000 which 
the value of the property passing to those entitled to such exemption, 
bears to the value of the entire estate. The estates of non-resident 
decedents are entitled to that portion of the exemptions above specified, 
which the amount of property in New Mexico bears to the entire 
estate. There is no tax on gifts of paintings, pictures, books, engrav- 
ings, bronzes, curios, bric-a-brac, arms, armor, and collections of 
articles of beauty or interest, made by will to any corporation or 
institution located in the state for free exhibition and preservation 
for public benefit. 
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Property taxable. The following property of non-resident 
decedents is subject to tax: All real estate and tangible personal 
property, all intangible personal property, including money on de- 
posit, all intangible personal property, including bonds, securities, 
shares of stock, and choses in action, the evidence of owner- 
ship of which are in New Mexico; shares of capital stock 
or registered bonds of all corporations organized and existing 
under the laws of New Mexico, the certificates of which stock or which 
bonds are in the state, where the laws of the state or country in which 
such decedent resided impose a similar tax upon the shares of the 
capital stock or registered bonds of all corporations organized or 
existing under the laws of such state or country, held under such 
conditions at their decease by residents of New Mexico. 


Payment of tax, penalty. The tax is payable within 12 months 
after the executor or administrator qualifies as such. The time may 
be extended by the Probate Court for a period not exceeding 12 months. 
The tax bears interest at the rate of 10 per cent. per annum from 
the time when it becomes payable. There is no provision allowing a 
discount for prompt payment. 


NEW YORK 


Rates of Tax 


$25,000 $25,000 $100,000 
over to to All over 
Beneficiaries Exemption $100,000 $200,000 $200,000 


Class 1 2% 3% 4% 
Class 2 29 3% 4% 5% 
Class 3 6% 7% 8% 


Classes of beneficiaries. Class 1 includes father, mother, husband, 
wife, child, child adopted in conformity with the laws of New York or 
lineal descendant. 

Class 2 includes brother, sister, wife or widow of a son, or husband 
of a daughter. 

Class 3 includes all others. 


Exemptions. Class 1, $5,000, except as to linegl, descendants 
(other than a child) who are entitled to an exemption of $500. But 
if the share exceeds $500 in value, there is no exemption. 

Classes 2 and 3, $500, but if the share exceeds $500 in value, there 
is no exemption. 

Transfers for religious or commemorative services for the donor, 
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transfers to religious, educational, charitable, ete. corporations, wher- 
ever incorporated, transfers to corporations organized for the enforce- 
ment of laws relating to children and animals, transfers of real prop- 
erty to a municipal corporation for public purpose and transfers of 
personal property, other than money or securities, to scientific, his- 
toric, cemetery and like corporations are exempt. 


Property taxable. Includes shares of stock in domestic corpora- 
tions and national banks and rights to subscribe to such shares owned 
by non-residents. It also includes shares of stock in a foreign corpora- 
tion, other than a moneyed railroad, transportation, public service or 
manufacturing corporation, owned by a non-resident decedent, where 
the property represented by such shares consists of real property 
located wholly, or partly, in New York. It also includes the interest 
of a non-resident decedent in a partnership, business conducted, wholely 
or partly, in New York and capital invested in business in New York. 
Bank deposits of non-residents are not taxed. 


Payment of tax, penalty. The tax is due and payable at the 
time of the transfer. If the tax is paid within six months after ac- 
erual, a discount of 5% is allowed. If not paid in 18 months after 
acerual, interest at 10% per annum from the time of accrual is 
charged. If the tax cannot be determined because of necessary litiga- 


tion, or other unavoidable cause, interest at the rate of 6% per annum 
from the time of accrual until the cause of delay is removed, is 
charged, after which interest at 10% is charged. 


NORTH CAROLINA 
Rates of Tax 


$25,000 25,000 $100,000 $250,000 

above to to to All over 
Beneficiaries Exemption $100,000 $250,000 $500,000 $500,000 

2% y 4% 5% 

59 7% 
6% 7 9% 
Classes of beneficiaries. Class 1 includes lineal issue, lineal ances- 
tor, adopted child, husband or wife, son-in-law, daughter-in-law, 
stepchild or any person to whom the decedent stood in the mutually 
acknowledged relation of a parent, and who began such relationship 
at or before such person’s fifteenth birthday, and whose relationship 
was continuous from such age until the date of the decedent’s death. 


Class 2 includes brother, sister, descendant of brother or sister, or 
uncle or aunt by blood. 
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Class 3 includes persons in any other degree of relationship or 
collateral consanguinity, stranger in blood, a body politic or corporate. 


Exemptions. Class 1: widow, $10,000; child under 21, $5,000; 
all others in class 1, $2,000. Grandchildren are allowed the single 
exemption of the child they represent, apportioned among them. 

Classes 2 and 3: Members of these classes are allowed an exemp- 
tion of $200, but if the legacy or devise exceeds $200 in value, there 
is no exemption. R 

Property passing to religious, educational or charitable corporations 
in North Carolina not conducted for profit, are entirely exempt. 


Property taxable. Where decedent or person making the transfer 
is a resident, all his property is subject to tax. 

Where decedent or person making the transfer is a non-resident, 
all his property within the state is subject to tax. This includes not 
only stocks and bonds of a domestic corporation, but also stocks and 
bonds in a foreign corporation where fifty per cent. or more of its 
property is located within the state and the value of the securities 
thereof, for the purpose of the tax, is such proportion of their entire 
value as the value of the property within the state bears to the entire 
property of the corporation wherever located. In the case of a foreign 
railroad company, the proportion on which the tax must be paid is 
such proportion as the miles of road within the state bear to the total 
mileage of the company. 


Payment of tax, penalty. Taxes imposed by the statute are due 
and payable at the death of the decedent. A three per cent. discount 
is allowed upon payment within six months from date of liability; 
after the expiration of one year the tax bears interest at six per cent. 
for a period of one year, and after the expiration of two years, interest 
at ten per cent. per annum until paid. 


NORTH DAKOTA 


Rates of Tax 


$15,000 
after $15,000 $30,000 $50,000 $100,000 $300,000 All 
deducting to to to to to over 
Beneficiaries exemption $30,000 $50,000 $100,000 $300,000 $490,000 $500, 000 


14% 2% 24% 3% 34% 4% 
24% 3% 33% 44% 54% 6% 
44% 6% 74% 9% 103% 12% 

6% 8% 10% 12% 14% 16% 
74% 10% 124% 15% 174% 20% 
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Classes of beneficiaries. Class 1 includes husband, wife, lineal 
issue, lineal ancestor, child adopted as such in conformity with the 
laws of North Dakota, or child to whom decedent for not less than 
ten years prior to the transfer, stood in the mutually acknowledged 
relation of a parent; provided, such relationship began at or before 
the child’s fifteenth birthday, and was continuous for said ten years 
thereafter, or any lineal issue of such adopted or mutually acknowl- 
edged child. 


Class 2 includes brother, sister, descendant of a brother or sister, 
wife or a widow of a son, or husband of a daughter of the decedent. 


Class 3 includes brother or sister of the father or mother, or a 
‘descendant of a brother or sister of the father or mother of the decedent. 


Class 4 includes brother or sister of the grandfather or grand- 
mother, or a descendant of the brother or sister of the grandfather or 
grandmother of the decedent. 


Class 5 includes persons in any other degree of collateral con- 
sanguinity, or a stranger in blood to the decedent, or a body politic 
or corporate. 


Exemptions. Husband or wife, $10,000; minor child, $5,000; all 
others in class 1, $2,000. 

Class 2, $500. 

Class 3, $250. 

Classes 4 and 5, no exemptions. 


Property transferred to municipal corporations within the state 
for strictly county, town or municipal purposes, or to corporations 
of the state organized under its laws solely for religious, charitable, 
or educational” purposes, is entirely exempt. 


Property taxable. Stock of a domestic corporation, owned by a 
non-resident is net subject to tax. The amendment of March 3, 1921, 
provides: ‘‘The intention of this law is to exempt from inheritance 
tax all intangibles of non-resident decedents. 


Payment of tax, penalty. The taxis due and payable at the time 
of the transfer. If the tax is not paid within one year after accrual, 
interest is charged at the rate of 10 per cent. per annum from such 
time. Where the delay is due to necessary litigation or unavoidable 
cause, interest at the rate of 6 per cent. is charged until the cause of 
delay is removed, after which 10 per cent. is charged. 
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OHIO 


Rates of Tax 


$25,000 $25,000 a 100,000 
over to to All over 
Beneficiaries Exemption $100,000 $200,000 $200,000 


Class % 2% 3% 4% 

Class § 6% 7% 8% 

Class 7 8% 9% 10% 

Class of beneficiaries. (lass 1 includes wife, minor child, father, 
mother, husband, adult child, adopted child or person recognized as 
an adopted child and made a legal heir under the provisions of a 
statute of any state or country, or the lineal descendants thereof, 
or lineal descendants of an adopted child. 

Class 2 includes brother, sister, niece, nephew, wife or widow of a 
son, husband of a daughter of the decedent, or any child to whom the 
decedent, for not less than ten years prior to the succession stood in 
the mutually acknowledged relation of a parent. 


Class 3 includes all other persons, institutions, or corporations. 


Exemptions. Class 1: wife or minor child, $5,000; all others in 
class 1, $3,500. The widow and child under 15 years are also entitled 
to a year’s allowance. 

Class 2, $500. 

Class 3, no exemption. 


Property taxable. Stock in a domestic corporation, owned by a 
non-resident, is subject to tax. 


Payment of tax, penalty. A discount of one per cent. per month 
is allowed for each full month that payment is made before the end 
of one year after the date of accrual, which date nearly always 
coincides with the date of death. Interest at the rate of eight per 
cent. per annum is charged beginning with the expiration of such 
year if payment is not made within that time. In the event the court 
finds that tax could not have been determined sooner, the interest rate 
may be reduced by court order from eight per cent. to five per cent. 


OKLAHOMA 


Rates of Tax 

$25,000 

after $25,000 $50,000 

deducting to to All over 
Beneficiaries Exemption $50,000 $100,000 $100,000 
Class 1 2% 3% 4% 
Class 2 3% 4% 5% 
Class 3 7% 8% 10% 
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Classes of beneficiaries. Class 1 includes father, mother, husband, 
wife, child, or any child or children adopted as such in conformity 
with the laws of Oklahoma, or any child to whom decedent for not 
less than 10 years prior to the transfer stood in the mutually acknowl- 
edged relation of a parent, provided such relationship began at or 
before the child’s 15th birthday and was continuous for said 10 years 
thereafter, or any lineal descendant of decedent. 

Class 2 includes brother, sister, wife or widow of a son or the 
husband of a daughter. 

Class 3 includes all others. 


Exemptions. Class 1: wife, $15,000; child, $10,000; all others in 
class 1, $5,000. 

Class 2, $1,000. 

Class 3, $500. 

Gifts for religious, charitable and educational purposes are exempt. 


Property taxable. Property belonging to a non-resident decedent, 
including stock in domestic corporations and foreign corporations 
holding property in the state, is subject to tax. 


Payment of tax, penalty. The tax is due and payable 12 months 
after the appointment of the executor, administrator or trustee. If 
it is paid within said 12 months, a discount of five per cent. is allowed. 
If not then paid, interest at the rate of 10 per cent. per annum is 
charged. 


OREGON 


Classes of beneficiaries. Class 1 includes grandfather, grandmother, 
father, mother, husband, wife, child or any lineal descendant of the 
deceased. 


Class 2 includes brother, sister, uncle, aunt, niece, nephew or any 
lineal descendant of the same. 


Class 3 includes all others. 


Rates of tax and exemptions. Class 1, first $10,000, exempt; next 
$15,000, 1%; next $25,000, 14%; next $50,000, 2%; next $200,000, 
3% ; next $200,000, 5% ; next $500,000, 7%; all in excess of $1,000,- 
000, 10%. 








514 THE BANKING LAW JOURNAL 


Class 2, first $1,000, exempt; next $2,000, 1%; next $2,000, 2%; 
next $5,000, 4% ; next $20,000, 7%; next $20,000, 10%; all in excess 
of $50,000, 15%. 


Class 3, first $500, 2°; next $500, 4%; next $1,000, 6%; next 
$2,000, 8% ; next $6,000, 10% ; next $15,000, 15% ; next $25,000, 20% ; 
all over $50,000, 25%. 


Devises and bequests to benevolent, charitable, or educational 
institutions, incorporated within Oregon and actually engaged in the 
state in carrying out the objects and purposes for which incorporated 
or to any person or persons to be held in trust for any such institu- 
tion in lieu thereof, are exempt. 


Property taxable. Stock in a domestic corporation owned by a 
non-resident is subject to tax. 


Payment of tax, penalty. The tax accrues at the death of the 
decedent and is due and payable eight months thereafter. If the tax 
is paid within eight months after the death, a discount of five per cent. 
is allowed. If the tax is not paid within eight months, interest at the 
rate of eight per cent. per annum is charged from the expiration of 
such eight months. If delay in payment is due to necessary litigation 
or other unavoidable delay, interest is charged at the rate of 6 per cent. 
until the cause of delay is removed after which 8 per cent. is charged. 


PENNSYLVANIA 


Beneficiaries and rates of tax. A tax of two per cent. is levied 
upon property passing to or for the use of father, mother, husband, 
wife, children, lineal descendants born in lawful wedlock, legally 
adopted children, children of a former husband or wife, or the wife 
or widow of the son or a person dying seized or possessed thereof, 
and also on the clear value of such property passing from the mother 
of an illegitimate child, or from any person of whom the mother is 
a lineal descendant, to such child, his wife, or widow, and passing 
from an illegitimate child to his mother. 

A tax of 10 per cent. is levied upon property passing to or for the 
use of any other person or persons, bodies corporate or politic. 


Exemptions. There are no exemptions, except that gifts of books, 
curios, ete., for free public exhibition are exempt. 
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Non-Residents. Section 32 of the Pennsylvania Inheritance Tax 
Law provides as follows with reference to estates of non-residents: 
‘*On the transfer of property in this Commonwealth of a non-resident 
decedent, if all or any part of the estate of such decedent, wherever 
situated, shall pass to persons or corporations who would have been 
taxable under this act if such decedent had been a resident of this 
Commonwealth, such property located within this Commonwealth shall 
be subject to a tax, which said tax shall bear the same ratio to the 
entire tax which the said estate of such decedent would have been 
subjected to under this act if such non-resident decedent had been 
a resident of this Commonwealth as such property located in this 
Commonwealth bears to the entire estate of such non-resident decedent 
wherever situated: Provided that nothing in this clause contained 
shall apply to any specific bequest or devise of property in this 
Commonwealth.’’ 


Property taxable. Shares of stock in Pennsylvania corporations 
and national banks, located in Pennsylvania owned by a non-resident 
decedent, are taxed. 


Payment of tax, penalty. If the tax is paid within three months 
after the death, a discount of five per cent is allowed. If the tax is 
not paid at the end of one year from the death, interest at the rate of 
12 per cent. per annum is charged. Where delay in payment is due 
to litigation or other unavoidable cause, interest at six per cent. is 
charged from the end of one year after the death. 


RHODE ISLAND 


Rates of Tax 
$50,000 
after $50,000 $250,000 $500,000 $750,000 
deducting to to to to Over one 
Beneficiaries exemption $250,000 $500,000 $750,000 $1,000,000 million 
MS cestwnnen 4% 1% 14% 2% 24% 3% 
eS eee 5% 6% 7% _ 7% 7% 8% 


Estate tax. In addition to the tax provided for in the above chart, 
a tax of one-half of one per cent. is imposed upon the excess value 
of each estate over $5,000. In the case of the estate of a non-resident 
decedent, only such proportion of said exemption of $5,000 is allowed, 
as the value of the real property located in Rhode Island, or any 
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interest therein, bears to the value of the entire estate wherever 
located. 


Classes of beneficiaries. Class 1 includes grandparent, parent, hus- 
band, wife, child, brother, sister, nephew, niece, wife or widow of the 
son, or husband or widower of the daughter, or any child adopted in 
conformity with the laws of Rhode Island, or the laws of any other 
state or country, or any person to whom the deceased for not less than 
ten years prior to death stood in the acknowledged relation of a parent, 
or to any lineal descendant born in lawful wedlock. 

Class 2 includes all others. 


Property taxable. The only property of a non-resident decedent, 
taxed in Rhode Island is real property belonging to him and located 
within the state. 


Payment of tax, penalty. The tax is due and payable six months 
after the executor or administrator files his bond or six months after 
the date of death in case letters testamentary are not issued. If paid 
within said period, a discount of four per cent. is allowed. If the 
tax is not paid within nine months of the accrual, interest is charged 
at the rate of eight per cent. per annum from the time of accrual. If 
delay in payment is due to necessary litigation or other unavoidable 
cause, six per cent. interest is charged from the time of accrual until 
the cause of delay is removed, after which eight per cent. is charged. 


SOUTH CAROLINA 


Rates of Tax 


$20,000 
after $20,000 $40,000 $80,000 $150,000 All 
deducting to to to to over 
Beneficiaries exemption $40,000 $80,000 $150,000 $300,000 $300,000 
2% 3% 4% 5% 6% 
3% 4% 5% 6% 7% 
6% 8% 10% 12% 14% 


Classes of beneficiaries. Class 1 includes husband, wife, minor child, 
minor grandchild, adult ¢hild, adopted child, children, adult grand- 
children, father or mother. 

Class 2 includes lineal ancestors, lineal descendants, other than 
specified in class 1, brothers, sisters, uncles, aunts, nieces or nephews, 
or the wife or widow of a son or the husband of a daughter. 
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Class 3 includes all others. 


Exemptions. Class 1: husband or wife, $10,000; minor child, 
$7,500; adult children, father or mother, $5000. 

Class 2, $500. 

Class 3, $200. 


Property passing to or for the use of any educational, religious, 
cemetery, or other institutions, societies or public charities in South 
Carolina, at, for or upon trust for any charitable purpose in the 
state, or for the care of cemetery lots, or for a city or town in the 
state for public purposes is exempt. 


Property taxable. Includes ‘‘property within the state’’ owned 
by a non-resident at the time of his death. 


Payment of tax, penalty—The tax is due and payable at the 
expiration of one year after the qualification of the executor, admin- 
istrator or trustee. If the tax is not paid when due, interest at the 
rate of seven per cent. per annum for the first year and 10 per cent. 
per annum for subsequent years is charged. 


SOUTH DAKOTA 


Rates of Tax 


$15,000 
after $15,000 $50,000 
deducting to ee All over 

Beneficiaries Exemption $50,000 $100,000 $100,000 
Class % 2% 3% 4% 
Class 2¢ 4% 6% 8% 
Class To 6% 9% 12% 
Class 7 8% 2% 16% 
Class 5% 10% é 20% 


Classes of beneficiaries. Class 1 includes wife or lineal issue. 


Class 2 includes husband, lineal ancestor of the decedent or any 
child adopted as such in conformity with the laws of South Dakota 
or any child to whom decedent for not less than ten years prior to 
such transfer stood in mutually acknowledged relation of a parent, 
provided such relationship began at or before the child’s 15th birth- 
day and was continuous for said ten years thereafter, or any lineal 
issue of such adopted or mutually acknowledged child. 
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Class 3 includes brother or sister or a descendant of a brother or 
sister of the decedent, a wife or a widow of a son or the husband of 
a daughter of the decedent. 

Class 4 includes brother or sister of the father or mother or a 
descendant of a brother or sister of the father or mother of the 
decedent. 

Class 5 includes persons in any other degree of collateral con- 
sanguinity or a stranger in blood to the decedent, or a body politic 
or corporate. 


Exemptions. Class 1, $10,000. 

Class 2: husband, adopted child or mutually acknowledged child, 
$10,000 ; lineal ancestors, $3,000. 

Class 3, $500. 

Class 4, $200. 

Class 5, $100. 

Property transferred to public corporations within the state for 
strictly county or municipal purposes is entirely exempt. 

Property of the clear value of two thousand five hundred dollars 
transferred to a public hospital, academy, college, university, seminary 
of learning, church or purely charitable institution within the state, is 
exempt. 


Properly taxable. Includes property within the state or within its 
jurisdiction, owned by a non-resident decedent. 


Payment of tax, penalty. If the tax is not paid within one year 
from the date of death, interest is collected at the rate of seven per 
cent from the date of death. If delay in payment is due to necessary 
litigation or other unavoidable cause, interest at the rate of six per 
cent per annum is charged from the date of death until the cause 
of delay is removed, after which seven per cent. is charged. If the 
tax is paid within one year after the date of death, no interest is 
charged. 


(To be continued) 
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Inquiries 
In this department are answered each month inquiries submitted, which are of general 
interest to our subscribers and which pertain to the law of 
banking and negotiable instruments. 


INVESTMENT OF DEPOSITOR’S FUNDS IN WORTHLESS 


NOTE 
Towa. 
Editor, Banking Law Journal: 

Dear Sir—We would like to see the following inquiry answered 
through the columns of your journal. 

A customer orally grants his bank the privilege of charging any 
notes that they consider good to his account and placing the same 
in his safety deposit box to which they have access. He grants them 
this privilege with the understanding that they shall turn him only 
notes that are good and collectible. During a period of some years 
the bank turns a number of notes to the customer in this way by 
simply charging them to his account and placing them in his deposit 
box, until one day the customer in opening his box finds a note for 
$500.00 made to one of the officers of the bank, endorsed by him to 
the customer without recourse and signed by a party whose note, at 
this time and also at the time the note was charged to the customer’s 
account, was known to be absolutely worthless, not only by the 
above mentioned bank but by all the banks in the surrounding terri- 
tory. The bank refused to make the note good or to return the 
$500.00. Can the customer recover the $500.00? 


Assistant Cashier. . 


Answer—aA situation of the kind here presented is found in 4 
recent Kansas decision, Gebhart v. Kansas State Bank, 205 Pac. Rep. 
1036. 

It there appeared that the plaintiff executors gave the defendant 
bank $6,750 for investment, taking a receipt, which read in part: 
‘‘We have agreed to keep this invested for you, as executors, in 
good negotiable loans that will net your estate six per cent. interest.’’ 
The bank invested the money in 7% notes, paying 6% to the plaintiffs 
and retaining the balance. The money was eventually invested in 
three notes, indorsed by a person, who. owned 20% of the bank’s 
stock and who had indorsed some $2,220,000 of notes held by the 
bank. These notes proved to be uncollectible. It was held that the 
bank was liable for the amount on the ground that it had not used 
ordinary diligence. 
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In the opinion the court said: ‘‘The defendants (the bank and 
its receiver) concede that they are liable unless the bank exercised 
ordinary care and diligence in investing the money for the plaintiffs’ 
benefit. We think the evidence warranted a finding, which must be 
presumed to have been made (by the trial court), that the bank did 
not meet that requirement. The circumstances gave room for the 
jury to draw an inference that some representative of the bank 
availed himself of the opportunity to unload its own worthless paper 
upon the plaintiffs.’’ 

This decision is published in full on page 461 of this issue. 


DISCOUNT OF NOTES BY FOREIGN CORPORATIONS IN 
NEW YORK 


New York. 
Editor, Banking Law Journal: 

Dear Sir—Has a corporation, organized under the laws of an- 
other state, and authorized by its charter to engage in the business 
of discounting promissory notes, power to engage in such business in 
the State of New York? 

Does business come within the Banking Laws of New York? 

In the event that the corporation wishes to rediscount such notes 
with banks in New York, what is the limitation, if any, upon the 
amount of such paper that may be rediscounted ? 

Subscriber. 


1. No corporation, domestic or foreign, except as authorized by 
the Banking Laws of New York or of the United States, has power to 
carry on the business of discounting bills, notes or other evidences 
of debt. 

Subdivision 1 of § 106 of the New York Banking Law provides 
.as follows: 


‘*In addition to the powers conferred by the general and 
stock corporations law, every bank shall, subject to the restric- 
tions and limitations contained in this article, have the follow- 
ing powers: 

**1. To exercise by its board of directors or duly author- 
ized officers or agents, subject to law, all such incidental powers 
as shall be necessary to carry on the business of bagking; by 
discounting and negotiating promissory notes, drafts, bills of 
exchange and other evidences of debt; by receiving deposits; 
by buying and selling exchange, coin and bullion, and by 
lending money on real or personal security.’’ 


In this section it appears that authority to discount notes and 





THE BANKING LAW JOURNAL 521 


bills is expressly conferred upon corporations organized under the 
banking law. 

Section 22 of the New York General Corporation Law provides, 
in part, as follows: 


‘No corporation, domestic or foreign, other than a corpora- 
tion formed under or subject to the banking laws of this state 
or of the United States, except as permitted by such laws, 
shall by any implication or construction be deemed to possess 
the power of carrying on the business of discounting bills, notes 
or other evidences of debt, of receiving deposits, of buying and 
selling bills of exchange, or of issuing bills, notes, or other evi- 
dences of debt for circulation as money, or of engaging in any 
other form of banking.’’ 


The prohibition against encroachment on banking powers is found 
in § 140 of the banking law which reads, in part, as follows: 


‘*No corporation, domestic or foreign, other than a national 
bank or a federal reserve bank, unless expressly authorized by 
the laws of this state, shall employ any part of its property, or 
be in any way interested in any fund which shall be employed 
for the purpose of receiving deposits, making discounts, or 
issuing notes or other evidences of debt, to be loaned or put 
into circulation as money. All notes and other securities for 
the payment of any money or the delivery of any property, 
made or given to any such association, institution or company, 


or made or given to secure the payment of any money loaned 
or discounted by any corporation or its officers, contrary to the 
provisions of this section shall be void. . . 

‘*Every person, and every corporation, director, agent, of- 
ficer or member thereof, who shall violate any provision of 
this section, directly or «indirectly or assent to such violation 
shall forfeit one thousand dollars to the people of the state.’’ 


The powers which foreign banking corporations may exercise, 
when duly licensed by the Superintendent of Banks, are specified 
in § 145 of the banking law which contains the following provisions: 


‘‘No foreign banking corporation, other than a bank or- 
ganized under the laws of the United States, shall transact in 
this state the business of buying, selling or collecting bills of 
exchange, or of issuing letters of credit or of receiving moneys 
for transmission or transmitting the same by draft, check, 
cable or otherwise, or of making sterling or other loans or 
transacting any part of such bvuisiness, or maintaining in this 
state any agency for carrying on such business, or any part 
thereof, unless such corporation shall have: 

‘1. Been authorized, ete.’’ 


There is nothing in this provision which authorizes the granting 
of a foreign banking corporation the power of making discounts. 
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It should follow that the banking department weuld be without au- 
thority to grant such power to a foreign non-banking corporation. 

The question as to the right of a domestic business corporation to 
engage in the business of making discounts is discussed in Attorney 
General’s Opinion (1913), page 194. 

It was there held that a corporation organized under the Busi- 
ness Corporations Law of New York and engaged in the general busi- 
ness of making loans on leases of personal property, like pianos, 
organs and sewing machines and deducting interest therefrom at 
the time the loans are made, was exercising powers prohibited by 
sections 10 and 22 of the General Corporations Law and in violation 
of section 107 (now section 140) of the Banking Law. 

Section 107 of the Banking Law, at the time of this opinion, read 
as follows: 


‘*‘No corporation without being authorized by law, shall 
employ any part of its property, or be in any way interested 
in any fund which shall be employed for the purpose of re- 
ceiving deposits, making discounts, or issuing notes or other 
evidences of debt to be loaned or put into circulation as 
money.”’ 


It appeared that the A Company, a domestie corporation, leased 
pianos, ete., at a stated weekly rental with the privilege to the lessee 
to purchase the same at a value stated in the lease and in the event 
of such purchase, the rent previously paid being deducted from the 
purchase price. 

The said leases were then delivered either to B Company or C 
Company, which loaned to the A Company 40 per cent. of the face 
value of the loan. The loan was then payable in installments by the 
A Company. 

The question was whether the B Company and C Company were 
violating § 107 (now § 140) of the Banking Law. 

Referring to the statute mentioned, the opinion reads: 


‘“‘The manifest object of these two sections is to prevent 
bariking operations being carried on by any corporation not 
authorized by law and the sections are violated whenever any 
corporation, without being so authorized, uses its money for 
the purpose of making loans and retaining discounts as the 
right to so act is clearly reserved to corporations “#rganized 
under the provisions of the Banking Law. 

‘*A discount has been defined to be: ‘taking out of the 
principal sum and the retention by the lender at the time 
of the loan of the interest charged for use of the principal.’ 
14 Cye. 298. 
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‘‘Tt means interest taken in advance. N. Y. Firemen’s 
Ins. Co. v. Eli, 2 Cowen 678. 

‘‘To discount means to loan the advance amount of a 
security, deducting interest. First National Bank v. Carleton, 
43 App. Div. 6. 

‘‘Transactions such as those above described constituting 
the general business of the two corporations mentioned show 
that these corporations are using their funds for the purpose 
of making discounts and in my opinion are thereby violating the 
provisions of section 107 (now § 140) of the Banking Law.”’ 


This language seems broad enough to cover the case under con- 
sideration. 
In Pratt v. Short, 79 N. Y. 437, the court said, at page 444: 


‘‘The corporation not being one expressly incorporated for 
banking purposes, it had no power to discount notes or com- 
mercial paper... . 

‘‘T have no difficulty, therefore, in reaching the conclusion 
that the discount by the corporation of the note in question 
was unlawful and upon general principles of law, applicable 
to the subject, as well as by the terms of the restraining act 
(§ 140, Banking Law), the security taken by the company was 

void, and furnishes no ground of action.”’ 


See also New York State Loan & Trust Company v. Hebner, 77 
N. Y. 64, and National Bank v. Phoenix Warehousing Company, 6 
Hun 71. 

2. Section 108 of the Banking Law provides, subject to certain 
exceptions that, no bank shall lend to any individual, partnership, 
corporation, ete., an amount in excess of 10 per cent. of its capital 
stock and surplus. 

Under § 100 of the New York Banking Law, a bank may be or- 
ganized in a place with a population of 2,000 or less, with a minimum 
capital of $25,000. Where the population is between 2,000 and 30,000, 
the minimum is $50,000 and $100,000 where the population exceeds 
30,000. 

Section 5200 of the United States Revised Statutes provides, sub- 
ject to certain exceptions, that no national bank shall loan to any 
person, partnership, corporation, ete., an amount in excess of 10 
per cent. of the capital stock of the bank actually paid in and 10 
per cent. of its unimpaired surplus. 

Section 5138 of the United States Revised Statutes provides that 
the minimum capital of a national bank in a place, the population of 
which does not exceed 3,000, shall be $25,000, $50,000 where the 
population does not exceed 6,000, $100,000 where the population does 
not exceed 50,000, and $200,000 where the population exceeds 50,000. 
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CERTIFICATION BY TELEGRAM 
Texas. 
Editor, Banking Law Journal: 

Dear Sir—A bank in this city has called our attention to your 
Magazine in which you diseuss a decision relative to what constitutes 
the certification of a check by telegram. 

In this article it is held that there was no certification by a wire 
stating ‘‘check is good for sum named,’’ because it did not contain 
a promise to pay the check. 

We would be greatly obliged if you would send us the number 
and page of the Report where the case can be found. 

Subscriber. 


Answer—The decision in question is First National Bank. v. 
Commercial Savings Bank, 74 Kans. 606, 87 Pac. Rep. 746. 

Other decisions on the same point are: San Antonio National 
Bank v. Conn., Tex., 237 S. W. Rep. 353; Commercial Bank v. 
First National Bank, La., 86 So. Rep. 342; Midwest National Bank v. 
Niles & Watters Bank, Ia., 180 N. W. Rep. 881; Selma Savings Bank 
v. Webster Bank, Ky., 206 S. W. Rep. 870; Kahn v. Walton, 40 Ohio 
State 195; Henryetta National Bank v. State National Bank, 80 Tex. 
648; North Atchison Bank v. Garretson, 51 Fed. Rep. 167; Elliott v. 
First State Bank, Tex. 152 S. W. Rep. 808. 
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LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. R. McKENNA 
JOINT MANAGING DIRECTORS : 


F. HYDE 


E. W. WOOLLEY 


Subscribed Capital - - £38,117,103 | 


| Reserve Fund - 


Paid-up Capital- - - 10,860,852 | 
- 10,860,852 | 


| Deposits (Dec. 31st, 1921) = - 375,117,092 


HEAD OFFICE: 5, THREADNEEDLE STREET, LONDON, EC.2 
OVER 1,600 OFFICES IN ENGLAND AND WALES 
OVERSEAS BRANCH : 65 & 66, OLD BROAD STREET, LONDON, E.C.2 


Atlantic Offices: ‘‘ Aquitania’’ 


“‘Berengaria’’ ‘‘ Mauretania” 


AFFILIATED BANKS: 
BELFAST BANKING CO. LTD. THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND 


OVER 160 OFFICES IN SCOTLAND 





BANK AND INVESTMENT ITEMS 


CHATHAM & PHENIX ACQUIRES 
UNION EXCHANGE—Chatham & Phe- 
nix National Bank, of New York City, 
has acquired by merger the Union Ex- 
change National Bank, at 295 Fifth 
avenue. 

The Chatham & Phenix National 
Bank branch at Thirty-third street 
and Fifth avenue has been trans- 
ferred to the handsome new quarters 
of the Union Exchange National, which 
becomes a branch of the Chatham & 
Phenix National Bank. The deal has 
been under consideration for several 
months, but has just been closed by 
the transfer of several large blocks of 
stock to Mr. Kaufman and his asso- 
ciates. 

The Chatham & Phenix National 
Bank has capital, surplus and profits 
of over $20,000,000, and aggregate 
deposits of $150,000,000. The Union 
Exchange National Bank has capital 
of $1,000,000, profits of $1,533,700 
and aggregate deposits of $20,000,000, 
which gives the Chatham & Phenix 
National Bank resources of over 
$200,000,000. 

The enlargement of the scope of 
the Chatham & Phenix National 
Bank is in line with the belief of its 
president, Mr. Louis G. Kaufman, in 
the idea of branch national banks 
from the Battery to the Bronx, each 


to take care of customers in its par- 
ticular community. The Union Ex- 
change National Bank is the second 
institution which has been absorbed 
during the last few months, the other 
having been the New York County 
National Bank. Mr. Kaufman was 
the pioneer in the branch bank sys- 
tem for national banks in New York 
City. 

The Chatham & Phenix National 
Bank has for over one hundred years 
successfully served the banking re- 
quirements of New York City, and 
the acquisition of the Union Exchange 
National Bank adds materially to the 
facilities afforded its friends and cus- 
tomers. 


STOCKHOLDERS APPROVE BANK 
OF AMERICA MERGER—Stockholders: 
of the Atlantic National Bank, of New 
York City, at a meeting held on July 
llth, formally approved a merger of 
that institution with the Bank of 
America. The consolidation will be- 
come effective at once, the business 
of the Atlantic being continued at its 
offices at 257 Broadway, opposite City 
Hall, as the Atlantic offices of the Bank 
of America. 

The Bank of America, whose main 
Office is at 44 Wall street, will have 
seven offices in New York and Brook- 












TRADE WITH FINLAND 





Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


(Helsingfors ) 


Branches: 124, all over Finland 


This bank is in a position to render direct banking service through 
its branches and agencies in connection with commerce between 


Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 





Every Kind of Banking and Exchange 
Business Transacted 


lyn and will have resources of more 


than $125,000,000 and a capital and sur- 
plus of $11,000,000. 
The senior officers of the Bank of 


America will be: Edward C. Delafield, 
president; Walter M. Bennet, first vice- 
president; Clarence M. Fincke, vice- 
president; Edward K. Cherrill, vice- 
president; Charles E. Curtis, vice-presi- 
dent and cashier; Thornton Gerrish, 
vice-president; William J. Montgomery, 
vice-president; Charles E. Junod, vice- 
president; Frank E. Andruss, assistant 
vice-president; Clark B. Davis, as- 
sistant vice-president; Edward W. Rus- 
sell, assistant vice-president; Frederick 
G. Curry, trust officer. 


“NUMBER EIGHT’—The June 16th 
issue of “Number Eight” is a most in- 
teresting and attractive one. It is de- 
voted to the 110th Anniversary of the 
founding of the National City Bank of 
New York. 

“Number Eight” is a monthly em- 
ployees magazine distributed exclusive- 
ly among the staffs of the Bank, The 
National City Company, the Interna- 
tional Banking Corporation, and their 
branches. 

The material in this number, how- 
ever, is of general interest, for while 
it deals with the City Bank history, 
it contains views and information on 
the growth of Wall Street gathered 
from many different sources. 


Telegraphic Address: Kansallispankki 


THE CONTINENTAL AND COM- 
MERCIAL BANKS, of Chicago, in the 
“Trend of Business,” issued under the 
date of June 30, makes the following 
reference to the summary of business 
conditions, published therein in chart 
form: 

“A comparison of this summary with 
the one published May 5, 1922, shows 
no substantial change in the trend of 
business. The slow upswing of the 
new business cycle has continued. It 
gives promise of continuing—allowing 
always for the passing interruptions 
due to labor disturbances and outside 
interferences. If experience with pre- 
war business cycles is in point, ‘money 
rates’ and ‘stock exchange quotations’ 
are the barometers that will first give 
warning of a change in the upward 
trend. 

“The interpretations for the price 
barometers are the same as in the May 
5 summary. In Apriléand May in- 
creases were registered by the ‘general 
price level,’ ‘commodity prices’ and 
‘stock exchange quotations.’ ‘Money 
rates’ continued to soften. This trend 
was Officially recognized by the Re- 
serve Bank of New York when it 
lowered its discount rate from 4% 
per cent. to 4 per cent. on June 21. 
A reduction in the Bank of England's 


rate indicates that the softening of 
rates is not confined to the United 
States. 














BANKING a. IN JUGOSLAVIA 
an 
EASTERN EUROPE 


With 16 branches in Jugoslavia, and with more than 150 correspond- 
ents through Eastern Europe, we are well equipped to handle accounts of 
banks and corporations wishing to do business with these points. 

Capital fully paid up .....................K. 120,000,000 

Surplus . IK. 60,000,000 

Resources, over K. 1,160,000,000 


THE ADRIATIC BANK 


Jadranska Banka of 


Beograd, Cavtat, Celje, Dubrovnik, Ercegnovi, Jelsa, Korcula, 
Ljubljana, Maribor, Metkovic, Sarajevo, Split, Sibenik, and Zagreb, 
ALL IN JUGOSLAVIA—Cable Address: Jadranska 


AFFILIATED INSTITUTIONS: 


Kotor, Kranj, 


Frank Sakser State Bank 
New York City 
Cable Address: Sakserbank 


ADRIATISCHE BANK: Vienna, Austria 
Cable Address: Adriabank 


CORRESPONDENTS: 
All over Europe (including Russia), Asia, America and Australia 


Banca Adriatica 
Abbazia, Trieste, Zara 
Cable Address: Bancadria 


Foreign Department Correspondence in all languages 


HEADQUARTERS OF THE AMERICAN DEPARTMENT, LJUBLJANA, JUGOSLAVIA 








“Credit conditions continued to 
ease in April and May. Liquidation 
continued, but easing credit conditions 
and softening money rates are favor- 
able to business expansion. A close 
examination of the banking barometers 
shows that the banks are not likely 
to be a drag on production and trade. 
The banks are getting into a better 
position to care for the reasonable 
needs of business when expansion has 
gone far enough to cause business to 
make increased demands on them.” 


THE BANKERS TRUST COM- 
PANY, of New York, through its De- 
partment of Foreign Information, has 
issued the following, regarding invest- 
ments in French bonds. Investments 
by the French public of more than 
2,800 million francs are represented by 
the last three issues of bonds of the 
Credit Foncier, which is France’s great 
mortgage loan bank. At the close of 
1921, according to official figures re- 
ceived by the Bankers Trust Com- 
pany, of New York, from its French 
Information Service, the amount of 
Credit Foncier Bonds outstanding 
against loans on mortgages and loans 
to departments, towns and villages in 
France for construction of public 
works, was 6,816 million frances. This 
amount was 1,761 millions more than 
the amount outstanding at the begin- 
ning of 1920. 


Credit Foncier Bonds are favorable 
securities of the small investors in 
France, whose savings, thus invested, 
promote the carrying out of important 
enterprises for the benefit of the gen- 
eral public. 

During 1921, the Credit Foncier 
granted 3,926 mortgage loans on real 
estate, the average amount of which 
was 34,325 franes. It also granted 3,- 
842 loans to departments and towns, 
totalling 1,210 million francs. 

The institution is a private company 
but has a semi-official standing. Its 
stock is held by more than 47,000 per- 
sons. In 1921 it paid dividends amount- 
ing to 27,000,000 francs compared to 
21,000,000 francs in 1920, 


MR. WIGGIN AND MR. MILLER 
RECEIVE HONORARY DEGREES— 
Albert H. Wiggin and Samuel H. Mil- 
ler, president and vice-president, re- 
spectively, of the Chase National Bank 
of New York, have been honored by 
the bestowal of the degree of Doctor 
of Laws. 

Mr. Wiggin received the honorary 
degree of Doctor of Laws from Middle- 
bury College at its commencement ex- 
ercises, which were held on Tuesday, 
June 13. In conferring the degree on 
Mr. Wiggin, Dr. Moody, president of 
Middlebury, said: 


“Albert H. Wiggin: 
“Middlebury College confers upon 


















Why do people speak of the “old” Seaboard? 


1883 isn’t so long ago—just about far enough back so that considerable 
water has run under the bridge. And a person or institution born in 1883 
has a rather definitely decided character and reputation— but isn’t old. 


We do not know, but we suspect, that customers speak of the old 
Seaboard very much as they speak of an old and valued friend with whom 
they have been through many experiences, both in the full years and in the 
lean years. They know they can count on the old Seaboard to quickly and 
effectively transact business, and when the need arises to grant every consider- 
ation and assistance that sound banking permits. 


The Seaboard National Bank 


OF THE CITY OF NEW YORK 


Main Office, Broad and Beaver Streets 


Mercantile Branch 
115 Broadway 


Uptown Branch 
20 East 45th Street 





Capital, Surplus and Profits over Ten Million Dollars 





you the degree of Doctor of Laws in 
recognition of your able service and 
leadership, and also because upon 
your shoulders has fallen the mantle 
of the great friend and benefactor of 
this institution.” 


have pronounced it the most scientific 
product of its kind in the world. 

The National Bank of Baltimore 
has long been an important factor 
in the financial affairs of the city 


Mr. Miller’s honorary degree was con- a gg img organized oo 
ferred upon him on June 5 by Juniata — i -S 2 ae ie 
prominent in the commercial affairs 


College, in Huntingdon, Pa. It was 
in this section of the State that Mr. 
Miller was born and brought up, so 
this recognition of his work by a home 
institution is of particular interest. 
Mr. Miller was presented for the de- 
gree by ex-Governor Brumbaugh of 
Pennsylvania. 


of Baltimore Town. It received its 
charter by an act of the Legislature. 

During the War of 1812 the bank 
figured prominently in the loans that 
were floated. Over a half-million dol- 
lars was subscribed, including $100,000 
in Treasury notes and $100,000 loaned 
for the defense of the city of Baltimore. 

The bank has been located at Bal- 
timore and St. Paul streets since its 
incorporation. On four previous oc- 
casions it was forced to rebuild or 
remodel to provide larger quarters. 
Its building was burnedgjn the big 
fire of 1904 and the present struc- 


THE NATIONAL BANK OF BAL- 
TIMORE, on July 15th, began work on 
its new five-story banking building at 
Baltimore and St. Paul streets. 

Plans for the new building were pre- 
pared by Fred T. Ley & Company, of 
New York, under the supervision of 


Theodore W. Pietch, consulting archi- 
tect. 

The new vault will be equipped with 
15,000 safe-deposit boxes. It will be 
constructed of  five-ply,  tool-proof, 
chrome steel, which is said to be abso- 
lutely invulnerable and fire and burg- 
lar-proof. United States Government 
engineers, after various experiments, 
subjecting this steel to ballastic tests 
and trying out its full tensile strength, 


ture was erected at that time, but it 
has since been remodelled. 

The bank has shown a _ steady 
growth from its small beginning and 
now has total resources of $19,554,- 
228.39. 

The officers: T. Rowland Thomas, 
president; John Schoenewolf, vice- 
prseident; Snowden Hoff, vice-presi- 
dent; William J. Delcher, cashier; 
Theodore N. Austin, assistant cashier, 








Credit the World Around 


Grace financial links situated in various foreign lands 
form a chain of credit around the world which serves 
and protects travelers who carry Letters of Credit from this 
bank. Wherever your journey may take you, to the capitals 
of Europe or unfrequented places, the bearer of one of our 
Letters of Credit will be in contact with prompt and depend- 


able financial service. 





THE BANK OF AMERICA 


Manhattan and Brooklyn 





and R. Rossiter Rever, assistant 


cashier. 


BURT F. NICHOLS JOINS CHEMI- 
CAL NATIONAL BANK—Burt  F. 
Nichols recently joined the Chemical 
National Bank, of New York City, as 
New England representative. He was 
assistant secretary for the past five 
years at the Guaranty Trust Company 
of New York. Mr. Nichols was born 
in Springfield, Massachusetts, and 
after receiving high school and busi- 
ness college education worked as a 
bookkeeper in the Springfield Institu- 
tion for Savings. Later he was ap- 
pointed a bank examiner at Boston, for 
the State of Massachusetts. He was 
bank examiner for three years and 
then accepted the position of Adver- 
tising and New Business Manager for 
the American Trust Company of Bos- 
ton. 


THE GIRARD NATIONAL BANK, 
of Philadelphia, in its July 15th issue 
of “Economic Review,” writes as fol- 
lows of general business conditions: 

“General business of the country 
continues to expand. One proof is in 
the increasing bank clearings, which 
are now running around 20 per cent. 
larger than a year ago, and above the 
totals for the corresponding time in 
1919, although below 1920, which latter 


is in great measure due to the average 
much lower prices that now rule. An- 
other evidence is afforded by the 
freight car loadings. With the strike 
reducing coal shipments a third below 
what they were a year ago and to half 
what they were running at this time 
in 1920, car loadings in the United 
States have progressively increased 
from 707,000 in the week ended April 
8 to 878,000 during the week ended June 
24. It is necessary to go back to 
March, 1920, to find railroad traffic, as 
measured by car loadings as large as 
that. 

“Working since July 1 under reduced 
freight rates, estimated to cut down 
revenues $250,000,000 per annum on 
the 1921 traffic volume, and with wages 
lowered $135,000,000 on a like calcula- 
tion, the railroads are increasing work 
on their properties which will cost less 
at the reduced wage scales. They 
have placed additional equipment or- 
ders, the number of freight cars so 
far contracted for this year exceeding 
100,000 with a total cost of at least 
$160,000,000, which would be an average 
price of $1,600. One and two years 
ago and back when the Railroad Ad- 
ministration contracted for 100,000 
freight cars, the cost per car would 
have been nearly double that. 

“For May, the net operating income 
of the railroads of the United States 





ORLD-WIDE distribu- 
tors of. high-grade securi- 
ties: Bonds, Short Term Notes 
and Acceptances. Correspon- 


dent Offices in more than 50 
leading cities. 

Bankers of this section are 
invited to use National City 
Company service through one 
of our following conveniently 
located correspondent offices. 


New York 
Chicago 
Boston 


Philadelphia 
New Orleans 
San Francisco 


Mentreal 
London 
Tokyo 


totalled $61,980,000, equal to 4.36 per 
cent. on their total property invest- 
ment, and for five months it was 
$273,259,000, which, by chance, figures 
out a like return. Net operating in- 
come of the Pennsylvania System for 
the first five months, reported at $38,- 
536,000, was within almost $2,000,000 as 
much as for the whole of last year. 
Latest figures show the number of 
207,000, which compares with 186,000 at 
the low point May 15, 1921. Good order 
idle freight cars in the country de- 
creased from 470,516 at the begnining 
of the year to 255,685 on June 23. The 
Great Northern Railway has resumed 
its 7 per cent. dividend, having omit- 
ted one quarterly payment.” 


BANKS IN CZECHOSLOVAKIA 
MERGE—Pursuant to an agreement 
between the Boards of Directors of the 
Bohemian Industrial Bank, Prague, the 
Agricultural Credit Bank of Bohemia, 
Prague, and the Commercial and In- 
dustrial Bank, Moravska Ostrava, 
which was subsequently approved by 
the stockholders of the different banks, 
the second and third named banks have 
merged with the Bohemian Industrial 
Bank. This bank had previously ab- 
sorbed all branches of the Allgemeine 
Verkehrsbank of Vienna, which were 
located in Czechoslovakia. 

As the consequence of this amalga- 
mation, the Bohemian Industrial Bank 
will change its name, as soon as the 


legal formalities can be completed, to 
Industrial & Agricultural Bank of Bo- 
hemia. 

The merger being completed, the new 
bank will resume its activities with: 
Ke 210,000.000 paid up capital; Ke 2,- 
000,000.000 deposits; 57 branches and 
sub-branches in Czechoslovakia; 4 
foreign branches and sub-branches; 2 
affiiliated foreign banks. 

The bank will control about 40 vari- 
ous industrial and commerical estab- 
lishments, and will certainly be an im- 
portant factor in the Czechoslovakian 
finances. 


THE NATIONAL BANK OF THE 
REPUBLIC OF CHICAGO reports the 
following items in its statement of 
June 30th, 1922: Resources: loans, $20,- 
137,993.36; bonds, $1,694,224.89; other 
securities, $53,893.50; stock of Federal 
Reserve Bank, $90,000.00; liability of 
other banks on bills purchased, $2,246,- 
722.68; acceptances, $54,171.70; cash 
and exchange, $8,334,144.81; total re- 
sources, $32,261,150.94. Liabilities: 
capital stock, $2,000,000.00; surplus, 
$1,000,000.00; undivided profits, inter- 
est collected in advance and reserved 
for taxes, $1,101,517.26; dividend checks 
outstanding, $42,680.50; circulation, 
$100,000.00; contingent liability on 
other banks’ bills sold, $2,246,722.68; 
acceptances, $54,171.70; deposits, $26,- 
066,058.80; total liabilities; $32,611,- 
150.94. 


THE FOURTH STREET NATION- 
AL BANK, of Philadelphia, reports the 
following items in its statement of 
June 30th, 1922; resources: loans and 
investments, $45,408,289.89; letters of 
credit and acceptances, $1,952,791.03; 
due from banks, $9,161,503.78; ex- 
changes for clearing house, $1,600,- 
064.57; cash and reserve, $6,018,123.51; 
total resources, $64,140,772.78. Liabili- 
ties: capital stock, $3,000,000.00; sur- 
plus and profits, $8,501,957.81; reserved 
for taxes and expenses, $15,530.24; let- 
ters of credit and acceptances, $2,201,- 
401.77; deposits, $50,421,882.96; total 
liabilities, $64.140,772.78. 


THE CORN EXCHANGE NATION- 
AL BANK OF CHICAGO, reports the 
following items in its statement of June 
30th, 1922: resources; loans, $73,260,- 
795.54; bonds, $6,713,026.72; new bank 
building, $1,044,172.13; stock in Federal 
Reserve Bank, $450,000.00; letters of 
credit, $480,489.94; acceptances, $1,603,- 
513.62; cash on hand, checks and due 
from banks, $29,526,536.90; total re- 
suorces, $113,078,534.85. Liabilities: 
capital, $5,000,000.00; surplus, $10,000,- 
000.00; undivided profits, $1,649,296.12; 
dividends unpaid, $250,118.00; reserved 
for taxes, $203,284.23; unearned interest, 
$402,134.98; letters of credit, $480,489.94; 
acceptances, $1,603,513.62; deposits, 
$93,489,697.96; total liabilities, $113,- 
078,534.85. 





